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A  man  who  believes  the  laws  must  have  teeth  to  be 
effective  may  be  a  lawyer;  but  he  has  never  seen  a 
hydraulic  press,  studied  a  river,  or  watched  a  child 
grow. 
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Foreword 

This  paper  considers  the  Commission's  previous  work  on 
regulatory  offenses  from  a  new  aspect  —  that  of 
administrative  law  and  compliance  with  administrative 
policy.   It  considers  as  well  the  wide  range  of  alternatives 
which  have  been  developed  for  enforcement  of  administrative 
policy.   It  develops  a  definition  of  sanctions  based  on 
administrative  use,  and  discusses  tentative  typologies  for 
agency  clients  and  for  agency  action.   The  alternatives  and 
typologies  are  illustrated  by  examples  drawn  from  a  survey 
of  agencies  and  the  literature.   It  is  intended  to  use  the 
definition,  the  list  of  sanctions,  and  the  typologies  as  the 
basis  of  continued  work  towards  a  WORKING  PAPER  on 
COMPLIANCE  POLICY.   The  present  paper  is  written  as  a 
discussion  document,  taking  tentative  Commission  positions, 
but  neither  the  literature  nor  the  research  are  matured  to 
the  point  where  the  usual  sorts  of  hard  recommendations  made 
in  a  Working  Paper  would  be  appropriate. 

In  development  of  the  WORKING  PAPER  on  COMPLIANCE 
POLICY,  the  Commission  is  conducting  a  study  of  Fisheries 
Act  enforcement  under  s.33,  a  study  of  the  use  of  sanctions 
by  the  CRTC  and  a  study  of  the  sanctioning  powers  and 
practices  of  the  Northern  Pipeline  Agency.   Along  with  these 


studies  of  agency  policy  and  practice,  the  Commission  plans 
to  consider  economic  views  concerning  the  appropriate 
regulatory  response  to  pollution.   As  part  of  its  Protection 
of  Life  Project,  the  Commission  is  considering  criminal  law 
aproaches  to  pollution  problems.   Regulatory  offenses  are  an 
overused  and  misunderstood  sanction,  and  giving  regulators  a 
wider  array  of  powers,  though  not  necessarily  more  severe 
penalties,  would  greatly  improve  the  formal  situation.   It 
would  also  bring  it  into  line  with  actual  regulatory 
practice  as  we  have  so  far  determined  it.   The  tentative 
view  is  that  in  much  administrative  and  regulatory  law,  the 
criminal  law  concepts  of  due  process  introduced  by 
sanctioning  with  offenses  lead  to  inappropriate  procedures 
and  results. 
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Note  on  Usage 


In  a  paper  which  takes  a  general  approach  to 
administrative  action,  it  is  hard  to  find  terms  to  convey 
distinctions  exactly.   We  have  tried  to  keep  to  the 
following  consistent  usage: 

Administrator  —   an  official  whose  duties  are  mainly  the 

execution  of  a  program  which  does  not  seek 
to  change  client  behaviour  towards 
governmental  goals; 

Regulator  —      an  official  whose  duties  are  mainly 

execution  of  a  program  which  does  seek  to 
change  client  behaviour  towards 
governmental  goals; 

Agency  —         any  organ  of  government  exercising  the 

duties  of  an  administrator  or  a  regulator: 
the  term  is  not  restricted  to  tribunals  or 
departments,  and  can  include  any  legal 
form  in  which  the  authority  of  government 
is  manifested  to  serve,  penalize  or  alter 
the  behaviour  of  clients; 


Client  and  its  Cognates  —   a  person  or  organization  with 

whom  an  agency  deals  in  the  execution  of 
its  program:   the  term  suggests  a  special 
concern  on  the  part  of  the  agency  which  it 
would  not  extend  to  the  general  public, 
and  a  special  interest  on  the  part  of  the 
client  in  the  agency's  operations  which  he 
does  not  have  in  government  generally; 

Primary  Agency  Discretion  —  agency  discretion  over  matters 

necessarily  involved  in  the  agency's 
legislative  mandate:   such  discretion  is 
often  a  feature  of  self-executing  agency 
action,  e.g.  licence  revocation, 
formulation  of  a  regulatory  order,  and  of 
creation  of  an  offense  by  regulatory 
definition  under  a  delegated  standard; 

Sanction  —       a  means  implementing  compliance  with 

agency  policy  [later  defined]; 

Compliance  Policy  —   the  sanctions  and  rules  concerning 

sanctions  used  by  an  agency  to  change 
client  behaviour  towards  regulatory  goals, 
or  to  protect  administrative  programs. 
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I.      INTRODUCTION 

A.     Significance  of  Sanctions  in  Administrative  Law 

Early  in  the  administrative  law  project,  it  was 
recognized  that  the  role  of  sanctions  and  compliance  policy 
in  administrative  law  is  important  yet  little  studied.   One 
of  the  side  effects  of  the  series  of  agency  studies  mounted 
by  the  administrative  law  project  was  to  develop  a  clearer 
understanding  of  agency  behaviour  and  a  broad  appreciation 
of  both  the  legal  literature  and  reform  efforts  in  the 
United  States  and  the  Commonwealth.   It  became  apparent  in 
the  course  of  that  process  that  the  area  of  sanctions  and 
compliance  was  a  stepchild,  if  not  an  orphan.   Those 
concerned  with  the  criminal  law  denied  that  sanctions  by 
administrative  offences,  let  alone  other  techniques,  were 
properly  part  of  their  field.   Most  writers  and  theorists  in 
administrative  law  ignored  sanctions,  as  did  standard 
treatises  and  law  reviews.! 

The  Commission  was  both  challenged  and  puzzled  by  this 
situation.   Challenged  because  in  much  of  its  work,  it  had 
been  able  to  draw  on  existing  scholarly  analysis  and 
consensus;  puzzled  because  its  members  were  convinced  that 
compliance  policy  raised  interesting  and  significant  issues. 
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Conceptual  inattention 

In  the  course  of  the  agency  studies,  some  of  the 
reasons  for  the  dearth  of  work  on  sanctions  appeared. 
Sanctions  and  compliance  policy  are  unlikely  to  be 
implicated  in  the  decisions  of  either  tribunals  or  courts  at 
a  level  where  they  would  be  reported.   In  result,  they 
seldom  come  to  the  attention  of  judges  or  academics.   Agency 
personnel  are  aware  of  the  problems,  but  in  most  agencies 
there  is  insufficient  time  and  opportunity  to  exchange 
experience  with  others  faced  with  similar  problems.   While 
agencies  attempt  to  draw  on  the  experience  of  their  opposite 
numbers  in  other  countries,  particularly  the  United  States, 
sanctions  are  not  well  understood  or  studied  anywhere. 
Experience  from  the  United  States  is  heavily  influenced  by 
the  existence  of  the  Administrative  Procedure  Act  and  its 
definition  of  sanction,  and  by  the  emphasis  placed  on 
judicial  review  in  that  country.   Recent  efforts  by  the 
U.S.  Regulatory  Council  to  promote  "innovative  techniques" 
in  regulatory  reform  are  however  of  interest  to  those 
concerned  with  compliance  policy. 2 

Although  several  schools  of  legal  philosophy 
distinguish  law  from  morality  by  the  use  of  sanctions  in 
law,  in  administrative  law  sanctions  had  not  received 
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serious  attention.   Not  even  an  orderly  classification  of 
techniques  had  been  attempted  when  the  instant  study  began. 
Sanctions  used  in  Canada  include  revocations  and  suspensions 
of  licences,  fines,  imprisonment,  forfeitures  and  so-called 
civil  penalties. 

Conceptual  uncertainty 

A  large  area  of  administrative  action  which  might 
produce  compliance  with  policy  was  not  clearly  thought  of  as 
involving  sanctions.   Action  such  as  investigation,  public 
inquiry,  release  of  true  but  damaging  information  or  even 
the  imposition  of  a  reporting  requirement  was  often  within 
agency  discretion.   The  costs  to  agency  clients  --  in  direct 
costs  of  responding  to  the  agency  and  indirect  costs  of 
business  losses  —  could  far  outweigh  a  fine. 

Agency  sensitivity  to  these  factors  was  by  no  means 
uniform.   There  seemed  to  be  widespread  understanding  that 
release  of  an  unfavourable  health  or  safety  report  could  be 
fatal  to  small  businesses,  and  severely  damage  large  ones. 
There  seemed  until  recently  a  profound  insensitivity  to 
costs  of  reporting  information  or  preparing  disclosure 
statements. 
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Operational  confusion 

Many  statutes  and  regulatory  schemes  rely  on 
administrative  offenses  for  enforcement.   Some  agencies 
appear  to  achieve  compliance  with  policy  without  serious 
trouble,  while  others  are  vexed  with  major  problems  in 
enforcement. 

Clients  of  some  administrative  schemes  complain  that 
their  regulator's  powers  are  so  great  that  he  controls 
legitimate  business  decisions.   Some  sophisticated 
regulators  complain  that  they  have  no  response  appropriate 
to  the  smaller  sins  of  their  clients,  and  that  use  of 
obviously  excessive  penalties  is  tactically  impossible. 
Even  a  threat  of  excessive  penalty  is  empty,  since 
sophisticated  clients  know  that  courts  seldom  sustain 
grossly  inappropriate  agency  action. 

Contextual  confusion 

Sanctions  derive  their  relevance  and  impact  from  the 
policies  they  are  invoked  to  support.   In  a  modern  state, 
those  policies  are  inevitably  complex.   One  agency  may 
distribute  social  benefits  to  individuals;  another  may  make 
grants  for  research  to  institutions.   Yet  another  may  aid 
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corporations  directly  to  stimulate  economic  growth. 
Although  all  these  agencies  disburse  funds  non-contractually 
their  use  of  sanctions  can  only  be  understood  in  context. 

Under  what  appears  to  be  a  single  regulatory  mandate, 
an  agency  may  face  a  myriad  of  complexities  in  sanctioning. 
Regulation  of  water  quality  or  aircraft  operational  safety 
involves  dealing  with  clients  of  every  degree  of  size  and 
sophistication  --  from  rural  sole  proprietorships  to 
multinational  corporations.   Some  problems  under  the  mandate 
may  be  solved  technically;  others  will  be  inevitably  human 
in  origin  and  solution. 

Clients  in  protected  markets  react  very  differently  to 
some  regulatory  pressures  than  clients  without  such 
protection.   Under  modern  conditions,  a  client  may  be 
regulated  by  several  agencies,  only  one  of  which  directly 
regulates  the  client's  market. 

Without  a  straight-forward  legislative  mandate  with  a 
solid  political  basis  and  clear  standards  for  the  regulator 
or  administrator,  compliance  policy  is  foredoomed. 
Regulator-client  negotiations  will  falter;  political  support 
and  ministerial  backing  will  be  evanescent.   Judicial 
enforcement  will  be  haphazard,  convictions  difficult  to 
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secure,  and  penalties  seldom  serious.   Consistent  client 
expectations  will  not  be  generated,  and  regulatory  failure 
is  the  predictable  outcome. 

Jurisdictional  problems 

Sanctions  can  also  be  come  entangled  in  jurisdictional 
conflicts  between  competing  regulators.   If  two  conflicting 
policies  are  being  imposed  on  an  industry,  it  must  choose 
the  one  with  which  it  will  comply.   The  conflict  need  not  be 
obvious.   If  one  regulator  has  a  power  of  approval  or 
licensing,  while  the  other  must  prosecute  for  violations,  it 
may  be  difficult  to  establish  that  the  licensing  authority 
has  required  conduct  from  the  regulatee  which  the  other 
prosecutes  as  a  violation. 

A  sanctioning  policy  can  become  embroiled  in 
inter- jurisdictional  conflict  sufficient  to  destroy 
cooperation  from  the  regulatee  long  before  an  issue  clear 
enough  to  test  in  court  appears.   If  the  problem  is 
sufficiently  confused,  the  regulatee  can  be  put  to  the 
choice  of  going  out  of  business  or  facing  repeated  sanctions 
until  the  jurisdictional  conflict  is  settled.   The  apparent 
failure  of  the  sanctioning  process,  has  little  to  do  with 
the  regulatee' s  response  to  the  sanctions  he  is  suffering; 
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it  derives  from  the  sanctions  he  would  suffer  from  the  other 
regulator  if  he  were  to  comply  with  the  policy  he  is 
violating. 

Summary 

Since  the  instant  subject  lacked  suitable  conceptual 
development  and  procedural  guidelines  for  agency  staff  the 
Commission  felt  that  this  area  deserved  research  attention. 
There  was  considerable  doubt  over  its  scope.   Agencies 
complained  to  the  investigators  about  the  nature  and  limits 
of  their  powers;  clients  complained  about  agency  use  of 
their  powers;  there  seemed  little  understanding  or  study  of 
why  powers  produce  compliance  in  some  cases  but  not  others. 
Clients  could  be  put  "between  the  rock  and  the  hard  place" 
by  governmental  activity  based  on  different  jurisdictional 
grounds. 

Apart  from  the  practical  expertise  that  agencies  had 
accumulated,  there  seemed  to  be  no  conceptual  understanding 
to  guide  agencies  in  choosing  sanction.   Agencies  themselves 
were  appealing  to  the  Commission  for  generalized  advice 
about  how  to  cope  with  problems  in  compliance  policy.   The 
Commission  was  in  the  position  of  having  to  answer  that  they 
were  posing  good  questions;  but  that  there  was  no  body  of 
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knowledge  at  hand  from  which  such  generalized  advice  could 
be  given. 

B.     Relationship  of  the  Sanctions  Study  to  Other  Work  of 
the  Law  Reform  Commission 

The  instant  study  deals  broadly  with  techniques  for 
obtaining  policy  compliance  in  administrative  law.   One 
technique  of  considerable  importance  has  been  the  creation 
of  "regulatory  offenses".   These  are  sometimes  referred  to 
as  public  welfare  offenses.   They  are  characterized  both 
through  their  attachment  as  a  compliance  mechanism  to  a 
regulatory  scheme  of  some  sort  and  through  lack  of  a 
requirement  of  criminal  intent  for  their  commision.   Until 
quite  recently,  it  was  generally  held  that  merely  doing  the 
forbidden  act  constituted  the  offense.   As  a  result  the 
courts  were  hostile  to  such  offenses,  particularly  if  severe 
punishment  could  be  imposed. 

The  Commission  has  mentioned  regulatory  offenses  at 
several  places  in  its  work:   most  notably  in  Report  3,  Our 
Criminal  Law.   In  that  Report  the  Commission  stated  that 
regulatory  offenses  should  be  excluded  from  the  Criminal 
Code,  should  involve  no  stigma,  and  should  not  be  punished 
by  imprisonment.   Two  circumstances  were  excepted: 
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intentional  and  serious  breach  of  regulations  which  amounted 
to  a  real  crime  —  for  example  weights  and  measures 
violations  amounting  to  fraud  --  and  wilful  disregard  of  a 
fine  or  other  order  imposed  as  an  administrative  sanction. 
The  latter  action  was  treated  as  a  contempt.   Both 
exceptions  were  stated  to  merit  imprisonment  as  a 
punishment. 3   The  Commission  has  recommended  that  no  offense 
outside  the  Criminal  Code  should  be  punishable  by 
imprisonment,  and  that  every  offense  outside  the  Criminal 
Code  should  "admit  of  a  defense  of  due  diligence,  and  in  the 
case  of  any  such  offense  for  which  intent  or  recklessness  is 
not  specifically  required  the  onus  of  proof  lies  on  the 
defendant  to  establish  such  defense". 4 

In  Working  Paper  2,  The  Meaning  of  Guilt:   Strict 
Liability,  the  Commission  pointed  out: 

Regulatory  offenses  are  those  which,  typically,  are 
committed  as  much  through  carelessness  as  by  design. 
Put  it  another  way,  the  objective  of  the  law  of 
regulatory  offenses  isn't  to  prohibit  isolated  acts  of 
wickedness  like  murder,  rape  and  robbery:   it  is  to 
promote  higher  standards  of  care  in  business,  trade 
and  industry,  higher  standards  of  honesty  in  commerce 
need  to  preserve  our  environment  and  husband  its 
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resources.   In  other  words,  the  regulatory  offense  is 
basically  and  typically  an  offense  of  negligence.5 

In  the  same  Working  Paper,  the  Commission  stated  that  it  was 
desirable  for  the  standards  enforced  through  regulatory 
offenses  to  be  explored,  examined  and  assessed  in  open 
court  and  that  a  due  diligence  defense  would  allow  this  to 
occur. 6 

In  response  to  the  suggestion  that  such  a  defense  was 
"too  easy  on  defendants",  especially  corporate  defendants, 
the  Commission  stressed  three  points.   Corporate  liability 
deserved  separate  consideration.   Defenses  based  on 
implicating  third  parties  should  be  subject  to  special 
requirements  of  pre-trial  notice.   The  problem  of  prevention 
of  harm  should  be  dealt  with  directly  by  proceedings  in  rem 
against  the  source  of  the  harm;  "we  would  advise  the  law 
enforcers  in  these  different  fields  of  regulatory  law  that 
when  they  are  reviewing  their  regulations  they  should  try  to 
make  generous  provision  for  in  rem  proceedings  to  supplement 
the  ordinary  criminal  proceedings" . 7 

The  Commission  has  considered  the  subject  of  sanctions 
involving  regulatory  offenses  in  terms  of  the  proper 
relation  between  such  offenses  and  the  conceptual  apparatus 
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of  the  criminal  law.   Recently  this  same  problem  came  before 
the  Supreme  Court  of  Canada  in  The  Queen  v.  Corporation  of 
the  City  of  Sault  Ste.  Marie.8   in  delivering  the  judgement 
of  a  unanimous  court  Mr.  Justice  Dickson  divided  offenses 
sanctioned  penally  into  three  classes:   traditional  crimes, 
strict  liability  offenses  and  offenses  of  absolute 
liability.   Strict  liability  offenses  admit  a  defense  of  due 
diligence  based  upon  reasonable  belief  in  a  mistaken  set  of 
facts  or  reasonable  care.   Absolute  liability  offenses 
require  only  proof  of  the  forbidden  act. 

Traditional  crimes  require  mens  rea.   Offenses  which 
are  not  traditional  crimes  will  be  presumed  to  be  strict 
liability  offenses  unless  the  legislature  has  clearly 
excluded  such  a  construction.   Only  clear  legislative 
exclusion  of  the  due  diligence  defense  will  result  in 
absolute  liability. 

A  common  thread  in  both  the  Sault  Ste.  Marie  case  and 
the  Commission's  consideration  of  regulatory  offenses  is 
their  approach  to  sanctioning  from  the  standpoint  of 
traditional  criminal  law.   The  court  is  forced  into  this 
approach  by  precedent;  the  importance  of  the  Sault  Ste. 
Marie  case  arises  from  its  reconsideration  of  what  is 
dictated  by  that  precedent.   The  Commission  began  its  work 
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on  sanctions  from  the  viewpoint  of  the  criminal  law.   It  has 
considered  regulatory  offenses  up  to  this  point  only  from 
that  viewpoint. 


There  are  other  viewpoints  to  be  considered. 
Regulators  need  adequate  tools  to  obtain  compliance. 
Corporate  offenses  raise  both  practical  and  conceptual 
problems  not  seen  in  considering  individual  culpability  and 
motivation. 9   The  denunciatory  role  of  regulatory 
prohibitions  may  differ  from  that  role  of  "real  crimes." 

The  Commission's  previous  work  could  draw  on  consensus 
in  recommending  that  regulatory  offenses  be  severed  from  the 
criminal  law.   The  attachment  had  always  been  an  uneasy 
one.   There  is  much  less  consensus  concerning  the  degree  to 
which  the  mental  element  is  relevant  in  designing 
non-criminal  penal  sanctions  for  corporate  or  commercial 
conduct. 

This  paper  is  intended  to  promote  discussion  of  the 
goals  and  aims  of  sanctions  in  the  administrative  process. 
The  Commission  believes  that  most  policies  pursued  by 
criminal  law  are  only  marginally  relevant  to  operation  of 
the  administrative  process  in  major  fields  of  government 
activity,  such  as  economic  regulation,  health  and  safety 
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regulation  or  dispensation  of  social  benefits.   Nevertheless 
administration  in  all  these  areas  may  require  an  actively 
enforced  compliance  policy  to  attain  its  ends. 

The  Commission  believes  that  it  is  useful  both  to 
promote  general  discussion  of  the  concepts  involved  in 
compliance  policy  and  to  initiate  studies  of  specific 
agencies  and  departments  which  may  illustrate  generally 
applicable  principles.   It  has  drawn  on  its  previous  work  in 
administrative  law  to  select  departments  and  tribunals  for 
such  study. 

It  should  be  emphasized  that  in  Canada  there  has  been 
little  direct  study  of  the  field  of  administrative 
compliance  policy.   The  Commission  has  commented  elsewhere 
in  its  work  on  the  tendency  to  identify  problems  in 
administrative  law  with  judicial  review  of  administrative 
action.10   For  that  reason,  and  because  our  previous 
statements  on  regulatory  offenses  have  been  made  solely  from 
the  viewpoint  of  our  criminal  law  projects,  this  paper  is 
tentative  in  its  approach. 

Certain  serious  and  intentional  regulatory  offenses 
may  be  so  intimately  associated  with  the  concepts  of  a 
particular  statute  that  they  deserve  separate  elaboration 
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there.   For  example,  several  offenses  under  the  Bankruptcy 
Act  could  be  conceptualized  as  frauds. H   They  are  however 
particularly  relevant  and  easy  to  define  in  the  context  of  a 
bankruptcy,  and  may  be  conveniently  dealt  with  in  that  Act. 
Similar  considerations  apply  to  serious  offenses  against  the 
revenue.   Prosecution  for  a  serious  intentional  offense  may 
be  the  most  severe  sanction  in  a  system  of  penalties  for 
violation  of  the  regulatory  scheme. 

In  Report  3,  Our  Criminal  Law,  the  Commission  stated 
that  "criminal"  breaches  of  regulatory  law  —  that  is, 
serious  intentional  breach  —  should  be  designated  as  crimes 
in  the  Criminal  Code. 12   This  defeats  the  conceptual 
convenience  mentioned  above.   It  may  also  raise  substantial 
administrative  inconvenience  in  terms  of  control  of 
prosecution. 

There  is  no  clear  conceptual  boundary  between  serious 
regulatory  misconduct  and  crime.   The  Commission's  previous 
work  on  regulatory  offenses  attempted  to  distinguish  them 
from  traditional  crimes,  and  to  explain  the  reasons  —  from 
the  viewpoint  of  criminal  law  --  which  support  the 
distinction.   The  present  work  on  compliance  policy  in 
administrative  law  attempts  to  deal  with  regulatory  offenses 
in  the  context  of  administrative  law  problems  and  values. 
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The  Commisison  believes  that  the  analysis  can  be  made 
consistent  in  broad  outline,  but  it  welcomes  comment  on  the 
appropriate  values  and  sanctions  to  be  applied  to  serious 
regulatory  misconduct.   As  mentioned  above,  the  Commission 
has  previously  recommended  that  imprisonment  not  generally 
be  a  sanction  unless  the  conduct  amounts  to  a  traditional 
crime.   Other  serious  sanctions  imposed  by  our  non-criminal 
law  include:  forfeitures  of  valuable  assets;  large  fines  or 
civil  penalties;  and  the  loss  of  licenses  which  may  be 
essential  to  a  business.   Any  of  these  may  be  more  serious 
than  imprisonment  to  the  individual  affected.   In  Sault 
Ste.  Marie-^  reference  is  made  to  the  usual  penalty  for 
regulatory  offenses  having  once  been  slight,  though  today 
that  is  no  longer  so. 

Elementary  principles  of  justice  require  that 
penalties  to  be  imposed  should  bear  a  reasonable 
relationship  to  the  importance  of  the  values  protected,  and 
that  imposition  of  penalties  should  be  accompanied  by 
appropriate  safeguards.   The  Commission  believes  that  its 
previously  expressed  concern  with  imprisonment  as  a  penalty 
for  regulatory  offenses  arose  from  a  more  basic  problem  — 
there  must  be  an  appropriate  relationship  between  the 
seriousness  of  the  violation,  the  sanction  selected  to 
achieve  compliance  and  the  safeguards  accompanying 
imposition  of  the  sanction. 
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II.    A  CONCEPTUAL  APPROACH  TO  SANCTIONS  AND  COMPLIANCE 

A.     Punishment 

Our  work  in  the  field  of  criminal  law  has  revealed  the 
extent  to  which  penal  sanctions  have  been  the  preferred 
technique  to  achieve  compliance.   In  Working  Paper  2,  The 
Meaning  of  Guilt:   Strict  Liability,  we  estimated  that 
federal  law  contained  about  20,000  regulatory  offenses. 14 
Behind  that  commmitment  to  punishment  stand  sections  115  and 
116  of  the  Criminal  Code. 

Both  sections  create  indictable  offenses  punishable  by 
two  years  imprisonment;  both  operate  only  if  no  other 
penalty  or  punishment  is  expressly  provided  by  law.   Section 
115  forbids  "...  without  lawful  excuse,  contraven( ing )  an 
Act  of  the  Parliament  of  Canada  by  wilfully  doing  anything 
that  it  forbids  or  wilfully  omitting  to  do  anything  that  it 
requires  to  be  done  ...".15   Section  116  forbids  "... 
without  lawful  excuse,  disobey(ing)  a  lawful  order  made  by  a 
court  of  justice  or  by  a  person  or  body  of  persons 
authorized  by  any  Act  to  make  or  give  the  order,  other  than 
an  order  for  the  payment  of  money,  ...".16   Many  acts 
contain  a  general  offense  provision  making  any  violation  of 
the  act,  or  more  commonly  of  the  act  and  regulations  enacted 
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under  its  authority,  a  summary  conviction  offense.   In  the 
absence  of  other  specific  punishment,  this  allows  imposition 
of  a  five  hundred  dollar  fine,  six  months  imprisonment  or 
both.17   Regulatory  schemes  commonly  provide  that  the 
principal  sanction  for  a  violation  is  punishment. 

By  contrast  the  Canadian  Human  Rights  Commission, 
which  is  deeply  involved  in  sensitive  issues,  has  no  power 
to  prosecute  for  substantive  conduct.   Nor  does  its  Act 
provide  for  a  summary  conviction  offense  that  can  be 
privately  prosecuted. 18   while  constraints  on 
non-departmentally  approved  prosecutions  are  not  uncommon, 
renunciation  of  prosecution  as  a  formal  compliance  technique 
is. 19   Nevertheless,  human  rights  commissions  have  developed 
highly  effective  compliance  policies. 

The  Commission  found  that  actual  policy  with  respect 
to  prosecution  is  far  more  restrained  than  formal  powers  to 
prosecute  might  suggest.   We  will  explore  some  of  the 
reasons  for  this  finding  later.   But  formal  examination  of 
the  powers  given  to  agencies  is  likely  to  give  a  misleading 
view  of  how  those  agencies  actually  sanction  their  clients. 
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B.     Other  Approaches  to  Compliance 

Because  of  the  misleading  role  of  punishment,  the 
Commission  became  suspicious  of  a  formal  approach  to  the 
study  of  sanctions  and  compliance  policy.   For  example,  a 
detailed  comparative  study  of  powers  of  various  agencies  to 
sanction  could  have  been  undertaken  on  the  library  level. 
The  broad  outlines  of  the  list  are  well-known,  and  its 
intricacies  are,  given  our  views  of  the  inherent 
complexities  of  sanctioning,  likely  to  trace  the  underlying 
diversity  of  agency  problems  without  clarifying  the  issues 
involved.   This  approach  was  deferred. 

Comparative  formal  analysis  was  not  considered  likely 
to  be  useful.   The  definition  of  sanction  in  the  United 
States  Administrative  Procedures  Act  is  not  useful. 20   its 
function  is  to  confer  power  on  a  reviewing  court,  not  to 
define.   However,  the  work  on  "innovative  techniques" 
coordinated  by  the  U.S.  Regulatory  Council  was  considered 
significant  and  useful. ^1 

The  Commission  also  decided  that  the  study  would  not 
restrict  itself  to  punitive  sanctions.   Instead  it  would 
deal  with  the  general  problem  of  how  administrative  agencies 
attempted  to  obtain  policy  compliance  from  their  clients. 
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The  non-legal  meaning  of  sanction  is: 

penalty  or  reward  for  (dis )obedience  attached  to  a 
law,  clause  containing  this;  consideration  operating 
to  enforce  obedience  to  any  rule  of  conduct. 22 

The  Commission  believed  that  too  narrow  a  definition  of 
sanction  would  perpetuate  the  situation  revealed  by  our  work 
on  punishment. 

Adoption  of  a  broad  approach  was  not  without 
consequences.   The  initial  problem  was  to  keep  the  study 
within  controllable  bounds.   Three  techniques  were  adopted. 
We  developed  a  working  definition  of  sanctions.   We  applied 
that  definition  somewhat  arbitrarily  in  dealing  with  action 
falling  within  primary  agency  policy  discretion.   We  did  not 
explore  sanctioning  problems  which  were  inextricably 
intertwined  with  substantive  policy  problems. 

C.     A  Working  Definition 

The  working  definition  contains  three  elements: 

administrative  action  authorized  by  law; 

taken  to  achieve  client  compliance  with  policy;  and 
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—   perceived  by  the  client  as  significantly  affecting  his 
interests. 

More  informally  stated,  a  sanction  is  "what  they  do  to  you 
to  make  you  do  what  they  want  you  to  do".   The  definition 
was  applied  to  exclude  action  within  primary  agency  policy 
discretion.   Thus,  if  an  agency  has  the  power  to  consider 
competence  in  licensing  and  revokes  a  licence  for 
incompetence,  by  our  definition  the  agency's  action  is  not  a 
sanction. 

It  is  clear  that  in  common  usage  such  agency  action  is 
called  a  "sanction".   We  believe  sound  analysis  requires  our 
exclusion  of  such  action.   Unless  primary  policy  is 
considered  apart  from  its  implementation,  it  is  impossible 
to  think  clearly  about  how  agencies  implement  policy. 
Safeguards  that  are  appropriate  in  dealing  with  primary 
agency  discretion  may  be  less  than  those  required  in  dealing 
with  implementation,  because  of  the  presence  of  political 
checks,  agency  expertise  or  client  bargaining  power.   On  the 
other  hand,  some  substantive  agency  policy  decisions  may  be 
so  vital  to  client  interests  that  they  require  more 
procedural  safeguards  than  implementation  does.   In  either 
case,  our  view  is  that  the  "sanction"  label  in  common  usage 
indicates  the  presence  of  problems  of  due  process  in  the 
policy  itself. 
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These  problems  are  important:   they  cannot  be  ignored 
in  legislating  an  agency's  primary  policy  discretion,  and 
they  must  be  accepted  as  part  of  the  given  data  in 
considering  how  agencies  implement  policy.   Searching  for 
the  proper  relationship  between  severity  of  the  violation, 
the  sanction  and  the  procedural  safeguards  that  should 
accompany  its  imposition  requires  respect  for  policy 
discretion  conferred  by  the  legislature  and  attention  to  the 
agency's  views  of  severity.   A  sanctioning  study  should 
distinguish  those  two  considerations  to  allow  separation  of 
the  ends  of  policy  from  the  means  of  its  execution. 

Not  only  do  we  use  the  definition  to  exclude  cases  of 
substantive  policy  action,  we  also  declined  to  initially 
consider  sanctioning  problems  that  were  inextricably 
involved  in  substantive  policy.   Law  frequently  emerges  from 
political  compromise.   It  is  not  uncommon  for  that 
compromise  to  be  repeated  in  administrative  implementation. 

If  a  program  must  be  executed  by  regional  offices 
dealing  with  large  case-loads  for  decision,  guidelines  are  a 
practical  necessity.   If  guidelines  involve  subjective 
considerations,  as  they  invariably  will  in  a  program  of 
social  benefits  that  considers  hardship  when  applying 
sanctions,  assessment  of  the  sanctions  requires 
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second-guessing  the  officer  who  interprets  the  guidelines 
and  sets  the  individual  sanction. 

The  Commission  decided  that  the  resources  required  to 
examine  sanctioning  under  such  conditions  were  too  great. 
Reliably  separating  policy  and  sanction  would  require 
looking  at  many  cases  in  several  regions.   We  therefore 
decided  that  the  main  focus  of  the  study  should  deal  with 
agencies  with  relatively  clear  views  of  their  policy 
mandate.   It  was  not  a  requirement  that  the  mandate  be 
non-contradictory.   If  the  agency  had  clearly  been  given  its 
mandate,  elements  of  that  mandate  might  involve  practical 
dilemmas  in  implementation.   Our  main  concern  was  to  avoid 
studying  decision-making  in  which  policy  decisions  had  been 
passed  down  the  line  of  authority  commingled  with  choices  of 
means  to  implement  policy.   Given  our  decision  to  focus  the 
study  on  how  agencies  obtain  compliance,  this  was  an 
unavoidable  consequence. 

D.     Assessment  of  Compliance 

The  Commission's  working  definition  requires 
assessment  of  compliance.   This  involves  difficult  decisions 
about  the  ability  of  clients  to  comply,  the  causes  of  their 
compliance  and  the  reasons  for  their  compliance. 
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Some  clients  may  be  unable  to  change  their  behaviour, 
regardless  of  the  agency's  tactics.   They  may  be  too 
unsophisticated.   They  may  lack  the  money  to  purchase 
required  equipment  or  services.   If  such  clients  do  not 
voluntarily  abandon  the  regulated  activity  or  disqualify 
themselves  from  the  program  the  agency  administers,  they 
will  remain  as  perennial  problems  for  the  administrator. 

Other  clients  may  be  able  to  comply.   They  may  choose 
not  to.   If  clients  change  their  conduct,  the  agency's 
policy  may  not  be  the  reason.   Perhaps  market  factors,  a 
change  of  management  or  some  other  incident  unrelated  to 
agency  sanctions  produced  the  change.   It  is  always  tempting 
to  take  credit  for  success,  even  when  it  is  fortuitous.   But 
in  trying  to  understand  what  makes  agency  action  effective 
the  temptation  must  be  avoided. 

Finally,  some  clients  may  comply,  protesting  the  while 
that  the  sanctions  are  extreme  or  the  policy  ruinous.   In 
fact,  they  may  view  the  sanctions  as  ludicrous  and  the 
policy  as  the  best  thing  that  has  ever  happened  to  their 
shareholders.   But  unless  they  are  certain  that  the  agency 
can  see  through  their  protest,  or  prove  its  hypocritical 
nature  in  the  public  arena,  they  are  free  to  pursue  the  goal 
of  keeping  the  agency  on  the  defensive.   In  the  view  of 
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these  clients  the  administrative  process  is  inherently 
adversarial  at  all  times. 

A  thorough  study  of  compliance  policy  would  require 
development  of  all  these  factors.   It  would  also  require 
development  of  models  for  the  decision-making  behaviour  of 
major  varieties  of  agency  clients  —  which  implies  that  we 
have  a  workable  typology  of  major  agency  clients.   It  would 
be  more  accurate  to  say  that  we  have  the  beginnings  of  an 
intuitive  classification  of  clients. 

A  corporate  client  responds  to  sanctioning  on  the 
basis  of  its  internal  decision-making  procedures,  the 
economic  implications  of  the  available  choices  and  the 
values  of  the  business  subculture  in  the  area  of  the  country 
concerned.   Modifying  corporate  behaviour  is  a  complex 
problem  that  transcends  the  simple  creation  of  rules  and 
penalties  for  violation.   Assessment  of  a  sanction's 
efficacy  against  a  corporation  may  be  misleading.   If  we 
assume  that  the  sanction  has  failed  because  the  penalty  is 
insufficent  when  it  has  failed  because  of  the 
decision-making  procedures  or  the  values  of  the  managers, 
attempts  to  remedy  the  failure  will  be  misdirected. 
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Individual  decision-making  is  also  relevant  to 
choosing  and  assessing  sanctions.   Unfortunately  the 
rule-oriented  structure  of  law  seems  to  lead  to  abandonment 
of  common  sense  in  dealing  with  individuals.   In  most 
situations  of  life,  a  threat  of  physical  force  is  considered 
a  foolish  way  to  obtain  a  desired  result  and  a  threat  of 
economic  harm  almost  as  silly.   A  society  which  desires 
compliance  with  its  administrative  rule  system  must  do 
better  than  this  —  unless  it  is  simply  fostering 
governmental  fantasies  of  control.   The  Commission  believes 
that  a  study  of  compliance  policy  may  quite  legitimately 
disclose  that  prosecutions  for  administrative  offenses  are 
not  appropriate  solutions  to  regulatory  problems. 

Empirical  studies  which  disclose  that  a  policy  of 
non-prosecution  has  evolved,  or  that  agencies  with  a  variety 
of  powers  have  concentrated  on  some  sanctions  available  to 
them  to  the  exclusion  of  others,  should  be  considered  as 
evidence  that  the  agency  has  arrived  at  a  tentative  strategy 
of  attaining  its  goals  —  not  as  confirmation  of  conspiracy 
theories  of  bureaucratic  and  political  behaviour. 

The  Commission  recognizes  that  forming  an  assessment 
of  compliance  policy  is  difficult.   The  Commission  believes 
that  such  assessments  are  valuable,  and  that  continuing 
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explicit  assessment  of  compliance  policy  should  be  part  of 
the  internal  operations  of  an  agency.   It  is  important  not 
only  to  assess  the  efficacy  of  sanctions  that  are  being 
used.   Other  possibilities  should  also  be  considered.   By 
this  process  agencies  increase  their  own  appreciation  of 
what  works,  and  also  aid  the  growth  of  general  knowledge  of 
sanctions . 

E.     Criteria  for  the  Sanctioning  Process 

The  working  definition  that  the  Commission  puts 
forward  highlights  efficacy  as  a  goal  of  the  sanctioning 
process.   Sanctions  are  instruments  to  achieve  compliance 
with  policy. 

We  must  consider  important  values  as  well  as 
efficacy.   These  values  are  confronted  in  separate  areas  of 
agency  action.   Within  the  area  of  primary  agency 
discretion,  there  must  be  appropriate  value  resolution. 
Within  the  area  of  compliance  policy  there  must  again  be  an 
appropriate  resolution.   The  Commission  does  not  believe 
that  efficacy  can  be  allowed  to  rule  in  either  area  as  a 
sole  criterion  of  decision,  but  choice  of  values  and 
resolution  of  conflicts  in  the  two  areas  are  very  different. 
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In  the  area  of  primary  agency  discretion,  choice  of 
values  is  essentially  for  Parliament.   It  is  for  Parliament 
to  set  the  standards  which  the  agency  must  respect  and  the 
scope  of  its  discretion.   We  mention  this  not  because  there 
is  controversy  over  the  concept,  but  because  Parliament 
seldom  provides  much  substantive  guidance  —  particularly  in 
conferring  rule-making  authority  under  a  statute.   The  scope 
of  the  substantive  discretion  conferred  is  very  broad 
indeed. 

Subject  to  the  effect  of  the  Canadian  Bill  of 
Rights, 23  guidance  in  balancing  values  within  agency 
discretion  comes  from  the  agency's  authorizing  legislation. 
Failure  by  Parliament  to  give  such  guidance  leaves  the 
courts  to  their  own  ingenuity  when  deciding  jurisdictional 
challenges.   The  Commission  believes  this  problem  cannot  be 
escaped.   Courts  already  must  decide  these  matters.   In  the 
area  of  primary  agency  discretion,  the  Commission  points  out 
that  these  values  —  which  have  a  constitutional  or 
quasi-constitutional  status  —  cannot  be  avoided  by 
silence.   They  are  part  of  our  legal  culture;  many  cases 
consider  failure  to  recognize  them  as  going  to  the 
jurisdiction  of  the  deciding  agency. 
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The  benefit  in  giving  explicit  recognition  to  values 
committed  to  primary  agency  discretion  is  not  in 
successfully  ousting  recognized  values;  it  is  legitimating 
recognition  by  the  agency  of  matters  which  might  not 
otherwise  be  considered  by  the  courts  as  within  primary 
discretion.   For  example,  in  the  Metropolitan  Life  case24 
the  various  decisions  differently  weigh  the  right  of  the 
union  to  organize  and  represent  persons  who  could  not  become 
members  under  the  union  constitution.   In  the  Supreme  Court 
recognized  implicit  values  resulted  in  quashing  the  Labour 
Relations  Board's  action;  it  "lost  its  jurisdiction". 
Legislative  action  was  required  to  return  to  the  Board's 
discretion  the  decision  to  count  such  persons  in  a 
certification. 

The  decision  in  this  case  —  to  certify  or  to  quash 
certification  —  was  certainly  of  major  importance  to  the 
parties  involved.   It  seriously  affected  their  lives  and 
business  interests  in  a  way  that  a  fine  for  a  regulatory 
offense  could  not.   But  the  values  involved,  the  proper 
institutions  to  balance  those  values  and  declare  them,  and 
what  trade-offs  are  acceptable  against  the  efficacy  of 
Labour  Relations  Board  action,  have  nothing  to  do  with 
sanctions.   They  go  directly  to  the  role  and  substantive 
policy  of  the  Board  —  to  primary  agency  discretion. 
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The  Commission  also  believes  that  within  the  area  of 
sanctions  the  problem  of  appropriateness  should  be 
considered.   Though  different  from  primary  agency 
discretion,  compliance  policy  is  equally  important.   We  have 
already  remarked  on  the  casual,  almost  reflex,  manner  in 
which  regulatory  offenses  have  been  created.   In  our  work  on 
criminal  law,  we  isolated  factors  which  should  be  present 
before  conduct  was  declared  a  crime,  and  compared  those 
factors  with  the  factors  that  should  be  present  to  create  a 
regulatory  offense. 

In  both  cases,  a  four  point  test  was  formulated.   The 
final  point  was  efficacy:   are  we  satisfied  that  regulatory 
or  criminal  law  can  make  a  significant  contribution  to 
dealing  with  the  problems.   The  other  three  points  for 
regulatory  offenses  were: 

is  the  act  a  potential  source  of  harm  to  the 

community? 

are  we  satisfied  that  prohibition  will  not 

contravene  our  basic  values  regarding  what  the 

individual  should  be  free  to  do?   and 

are  we  convinced  that  enforcing  the  regulatory 

prohibitions  will  not  do  more  harm  than  good?" 
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Since  our  study  of  the  criminal  law  was  directed  to 
individual  conduct,  the  second  point  must  here  be 
generalized  to  reflect  society's  view  of  the  proper  scope  of 
group  freedom.   Regulatory  activity  deals  with  many 
important  groups.   Some  are  legal  entities;  some  are  not. 
Regardless  of  its  legal  status,  a  group  cannot  act  or  form 
intention  except  by  legal  fictions.   Yet  groups  of  all  sorts 
are  regulated.   Legal  thought  has  not  come  to  terms  with  the 
group  as  a  sociological  fact,  but  agencies  have. 

The  Commission  believes  that  in  considering  sanctions 
an  agency  —  or  someone  assessing  its  decision  —  should 
approach  the  elements  of  its  four  point  test  in  different 
ways.   In  considering  the  seriousness  of  the  harm  to  the 
community,  the  views  of  the  agency  are  entitled  to  respect. 
Its  discretion  and  expertise  on  the  substantive  conduct 
allow  it  to  form  views  on  harmfulness.   On  the  question  of 
whether  the  proposed  sanction  contravenes  basic  values  the 
agency  should  be  presumed  to  be  biased  in  favour  of  its  own 
program.   On  the  question  of  whether  enforcement  will  do 
more  harm  than  good,  the  agency's  views  must  be  discounted 
to  some  extent  as  self-serving.   On  the  question  of 
efficacy,  the  agency  is  one  expert  among  many;  those  who 
have  tried  similar  programs  should  be  consulted. 
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In  dealing  with  these  four  questions,  concrete 
proposals  for  action  are  essential.   It  is  one  thing  to 
propose  entry  during  business  hours  for  the  purpose  of 
inspection,  and  another  to  propose  the  unqualified  right  to 
search  premises.   Requests  for  information  can  be  onerous  or 
easily  met.   As  these  examples  suggest,  the  tests  proposed 
for  regulatory  offenses  can  be  generalized  to  tests  for 
sanctions  generally. 

For  the  short  term,  assessment  of  administrative 
sanctions  is  likely  to  be  the  exclusive  responsibility  of 
the  agency.   Few  agencies  have  a  broad  array  of  sanctions  to 
choose  from  now,  but  that  situation  seems  likely  to  change 
as  efforts  are  made  to  reduce  the  importance  of  the 
regulatory  offense.   Appropriate  internal  procedures  for 
agencies  in  developing  compliance  policy  and  attempting  to 
use  criteria  such  as  the  foregoing  require  consideration. 

It  is  important  to  encourage  development  of  criteria 
for  sanctioning  and  innovation  within  agencies.   These 
initiatives  require  that  agencies  make  explicit  the  criteria 
which  they  now  employ.   It  is  particularly  important  that 
criteria  which  override  efficacy  in  a  particular  program  be 
recognized  and  clearly  stated.26 
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F.     Constraints  on  Sanctioning 

The  criteria  discussed  in  the  previous  section  help 
bound  the  sanctioning  process.   Constitutional  values  and 
basic  legal  principles,  such  as  appropriateness  of  the 
sanction  and  respect  for  natural  justice  in  development  and 
application/  can  be  considered  as  constraints  —  the 
Commission  has  chosen  to  state  them  as  positive  requirements 
of  an  intelligent  process. 

Other  more  arbitrary  constraints  affect  sanctioning. 
The  allocation  of  powers  in  the  written  constitution  and  the 
constitutional  role  of  the  courts  impose  constraints. 
Difficult  questions  are  posed  by  the  inter-relationship  of 
the  power  to  create  crimes / 27  the  powers  to  prosecute  for 
crime  and  constitute  courts  of  criminal  jurisdiction, 28  the 
power  to  provide  for  prosecution  of  offenses  against  the 
statutes  of  Canada29  and  the  power  to  create  courts  for  the 
"better  administration  of  the  laws  of  Canada". 30 

For  example  making  some  forms  of  regulatory  conduct  a 
crime  --  e.g.,  pollution  —  would  have  consequences  in 
respect  of  who  will  enforce  the  prohibition,  what  level  of 
government  can  settle  the  substantive  rules  to  be  enforced, 
whether  those  rules  can  be  changed  by  regulation  and  in  what 
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forum  sanctioning  action  will  be  taken.   Since  ultimately 
characterization  is  in  the  hands  of  the  courts,  it  is 
useless  to  attempt  abstract  predictions.   It  is  important  to 
realize  that  the  practical  consequences  of  characterization 
as  crime,  regulatory  offense  or  civil  penalty  are  profound, 
and  that  at  least  some  of  the  dimensions  of  that 
characterization  are  beyond  legislative  control  and 
federal-provincial  agreement. 31 

Other,  more  subtle  constraints  exist.   Later  in  the 
paper  we  examine  techniques  such  as  subsidies,  taxation 
policy  or  regulatory  incentives.   Here  the  problem  is  one  of 
allocation.   There  is  only  a  certain  amount  of  money  to  be 
spent  or  taxation  to  be  foregone;  there  is  only  a  certain 
amount  of  Cabinet  and  Parliamentary  time  to  consider  fiscal 
measures.   However  innovative  a  regulatory  approach  may  be, 
unless  it  concerns  matters  with  substantive  priority  it  may 
never  stand  a  chance  of  consideration. 

These  sorts  of  constraint,  along  with  the  reflex  use 
of  regulatory  offenses,  dictate  the  sanctioning  powers 
available  to  agencies.   Once  agencies'  powers  are  set  by 
law,  other  sorts  of  constraint  operate.   If  an  agency  is  not 
able  to  offer  a  variety  of  sanctioning  responses  to  its 
clients'  behaviour,  it  may  be  constrained  by  that 
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inflexibility.   If  the  agency  has  nothing  to  negotiate  with, 
or  no  rewards  to  dispense,  it  is  difficult  for  it  to  develop 
a  good  relationship  with  its  clients.   Yet  Canadian  agencies 
place  considerable  weight  on  obtaining  such  a  relationship, 
and  deprecate  the  use  of  confrontation  and  prosecution  to 
achieve  compliance. 

If  it  is  a  common  belief  in  agencies  that  it  is 
necessary  to  develop  a  good  working  relationship  with  the 
clients  to  achieve  regulatory  success,  and  if  the  normal 
mode  of  sanctions  tends  to  defeat  such  a  relationship,  there 
would  be  cases  in  which  compliance  has  not  been  obtained  but 
sanctions  are  not  used.   Such  cases  are  commonly  thought  of 
as  illustrating  the  capture  of  an  agency  by  its  clients;  but 
this  is  not  necessarily  so.   They  may  equally  reflect  agency 
frustration  with  inappropriate  sanctions. 

Another  constraint  on  the  sanctioning  process  operates 
at  the  level  of  values  and  psychology.   When  values  are  in  a 
state  of  flux,  people  feel  free  to  be  moralistic  about 
conduct  which  was  acceptable  only  a  short  time  before. 
Moral  condemnation  can  be  legally  inflicted,  but  only  at  the 
price  of  employing  all  the  procedural  safeguards  of  criminal 
prosecution.   The  accused  —  perhaps  an  industrial  polluter 
—  is  drawn  into  defending  his  good  faith,  morality  and 
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social  merit.   His  case  on  these  points  is  probably  much 
better  than  the  evidence  on  the  condition  of  the  polluted 
area. 

Rather  than  wasting  time  on  morality,  it  would  be 
intelligent  to  go  directly  to  corrective  measures.   This  is 
impossible  if  it  is  psychologically  necessary  to  affirm 
societal  goodness,  or  the  accused's  badness,  on  the 
regulatory  issue.   A  sanctioning  process  that  is  drawn  off 
onto  excursions  to  affirm  values  will  not  be  efficient  from 
the  viewpoint  of  policy  compliance. 

Societal  views  of  morality  constrain  the  use  of 
economically  appropriate  sanctions  to  deal  with  economic 
conduct.   Two  factors  operate.   One  is  the  need  to  denounce 
certain  conduct  —  for  example,  pollution.   The  other  is  the 
refusal  to  allow  some  persons  to  pay  and  engage  in  the 
conduct  —  even  if  the  net  result  is  a  higher  level  of 
abatement  than  can  be  obtained  through  use  of  prosecutorial 
techniques. 

An  agency  that  is  attempting  to  reach  what  it  believes 
are  objective  regulatory  goals  can  be  severely  constrained 
in  its  sanctioning  by  the  introduction  of  moral 
considerations.   To  such  an  agency,  appropriate  sanctions 
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have  nothing  to  do  with  the  regulated  client's  good  or  bad 
character.   Character  may  be  relevant  in  accepting  an 
undertaking  respecting  future  conduct;  it  is  completely 
irrelevant  in  dealing  with  past  conduct.   An  adversary 
excursion  into  the  issue  of  character  with  a  client  who 
appears  to  be  bargaining  in  good  faith  is  a  complete  waste 
of  time,  money  and  administrative  effort. 

The  Commission  believes  that  great  care  must  be  taken 
in  labelling  client  misconduct  in  an  administrative  or 
regulatory  regime  as  either  criminal  or  "bad".   Such  regimes 
are  seldom  designed  to  affirm  moral  values.   Even  client 
fraud  can  be  accompanied  by  extenuating  circumstances 
sufficient  to  deter  moral  condemnation  and  render  criminal 
prosecution  futile. 

A  wide  variety  of  constraints  on  sanctioning  exist. 
Some  inhere  in  the  constitution  and  common  sense;  others 
merely  result  from  arbitrary  perversities  of  our  federal 
system.   Some  result  from  the  limited  resources  of 
government,  both  politically  and  financially.   Some  inhere 
in  societal  attitudes  towards  misconduct.   All  affect  the 
ability  of  an  agency  to  conceive  and  implement  a  rational 
compliance  policy. 
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G.     Summary 

In  this  section,  we  noted  the  formal  reliance  of 
regulatory  law  on  punishment  as  a  sanction,  and  some  of  the 
factors  that  led  us  to  question  this  formal  reliance.   We 
developed  a  working  definition  of  sanctions: 

administrative  action,  authorized  by  law,  taken  to 
achieve  client  compliance  with  policy,  and  perceived 
by  the  client  as  significantly  affecting  his 
interests . 

We  then  examined  some  of  the  implications  of  the  definition, 
and  noted  in  particular  that  it  would  preclude  action 
falling  within  primary  agency  policy  discretion.   Since  such 
action  can  fall  within  a  common  sense  understanding  of 
"sanction",  we  indicated  the  factors  which  differentiate 
primary  agency  discretion  from  compliance  policy.   We  noted 
that  compliance  policy  itself  deserved  more  study,  and  that 
agency  internal  reviews  would  aid  in  clarifying  problems  and 
refining  the  criteria  we  had  initially  developed  for 
creation  of  regulatory  offenses. 

The  Commission  believes  that  those  criteria  have  some 
relevance  to  the  use  of  other  sanctions,  such  as  revocation 
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of  a  conditional  licence.   The  Commission  hopes  that  greater 
agency  concern  with  compliance  policy  and  with  the 
development  of  innovative  sanctioning  techniques  will  lead 
to  internal  review  by  agency  personnel  and  refinement  of 
such  criteria.   The  Commission  believes  that  it  is  premature 
to  attempt  statement  of  definitive  criteria  for  review,  or 
to  consider  a  mechanism  for  review  outside  the  agencies 
themselves.   These  are  areas  which  a  Council  on 
Administration  might  consider  appropriate  for  action. 


The  Commission  notes  that  an  ideal  sanctioning 
process,  based  on  firm  understanding  of  the  causes  and 
mechanisms  of  client  behaviour,  would  still  be  constrained 
by  various  legal  and  practical  considerations.   Efficacy  is 
not  the  paramount  value;  it  is  one  of  many.   The  spirit  and 
the  letter  of  the  constitution  must  be  respected.   Fiscal 
and  governmental  resources  are  limited;   rewards  are  not 
always  possible,  nor  is  the  time  to  consider  them 
available.   Finally,  societal  prejudice  can  prevent  the  use 
of  a  compliance  policy  believed  to  be  administratively 
sound . 
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III.   METHODS  OF  OBTAINING  COMPLIANCE 

The  Commission  believes  sanctioning  is  futile,  apart 
from  compliance  policy.   During  preparation  of  this  paper, 
some  agency  lawyers  reacted  unfavorably  to  this  approach. 
In  their  view,  an  agency  should  sanction  for  client 
violations  of  law.   Their  concern  was  whether  the  client  had 
broken  a  law  or  regulation  --  a  matter  which  they  approached 
in  the  classic  style  of  strict  interpretation  of  penal 
statutes.   The  Commission  believes  this  view  mistakes  means 
for  ends. 

The  Commission  believes  this  approach  leads  to  two 
kinds  of  mistakes.   On  the  legislative  and  rule-making 
level,  it  leads  to  designing  compliance  policy  as  though  it 
were  inevitably  a  process  of  formulating  commands  and 
penalties  for  disobedience.   On  the  level  of  enforcement 
discretion,  it  leads  to  basing  decisions  on  such  issues  as 
whether  conduct  was  clearly  proscribed,  whether  it  can  be 
clearly  proven  and  the  state  of  the  violator's  mind  or  the 
nature  of  the  precautions  taken. 

The  Commission  does  not  believe  that  a  traditional 
approach  to  criminal  due  process  produces  intelligent 
compliance  policy. 
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In  an  ideal  regulatory  system,  compliance  policy  would 
be  constructed  after  decision  on  substantive  regulation,  and 
penal  sanctions  would  be  only  a  small  part  of  compliance 
policy.   In  the  world  of  Canadian  federalism,  substantive 
policy  is  in  some  cases  built  upon  the  exercise  of 
particular  techniques  of  compliance,  such  as  taxation  or 
penal  sanctions. 

Some  agencies  have  full  substantive  jurisdiction 
already  delegated  or  available  through  a  request  to 
Parliament;  others  must  construct  their  regulatory  efforts 
on  a  poorly  leveraged  and  insecure  constitutional  base. 
The  agency  must  use  its  judgment  in  deciding  the  limits  to 
which  it  can  project  its  jurisdiction.   The  Commission  does 
not  wish  to  minimize  the  constitutional  problem.   It 
believes  that  the  constitutional  problem  should  be 
distinguished  from  the  problem  of  designing  compliance 
policy  when  power  is  present.   In  dealing  with  the  latter 
problem,  values  drawn  from  criminal  due  process  lead  to 
regulation  by  command  and  penalty.   Those  values  focus 
prosecution  on  culpability.   In  the  Commission's  view, 
culpability  does  not  have  much  to  do  with  compliance. 
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A.     Regulatory  Offenses 

In  our  previous  work  on  criminal  law,  we  noted  that 
the  Criminal  Code  does  not  contain  all  'real  crimes':   that 
is,  that  federal  statutes  outside  the  Code  contain 
provisions  which  meet  the  Commission's  test  for 
criminality . 32   we  indicated  uncertainty  concerning  the 
proper  treatment  of  other  offenses. 33   we  suggested  that 
some  offenses  against  the  revenue  --  tax  evasion  and  like 
conduct  involving  intentional  concealment  --  were  in 
principle  indistinguishable  from  fraud  and  should  be  part  of 
the  Criminal  Code.  4 

If  we  exclude  these  sorts  of  offenses  from  our  study, 
we  are  left  with  two  classes  of  offenses:   those  of  strict 
liability  and  those  of  absolute  liability. 35   Prima  facie, 
regulatory  offenses  fall  into  the  former  class.   The 
legislature  may  intend,  and  by  proper  language  provide,  that 
they  should  instead  fall  into  the  latter  class.   In  that 
case,  the  defense  of  due  diligence  does  not  apply. 

Much  regulatory  law  is  directed  to  corporate  conduct. 
Since  mental  states  can  be  attributed  to  corporate  bodies 
only  by  fiction,  corporate  culpability  is  no  easy  conceptual 
problem.   Corporate  due  diligence  is  easier  to  create  on 
paper  than  in  practice. 
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It  does  not  take  much  life  experience  to  have  been 
part  of  an  organization  in  which  directives  said  to  do  A, 
and  supervisors  required  or  acquiesced  in  B.   Whether 
management  approved  B,  or  B  was  an  unauthorized  means  to 
increase  production,  could  be  determine'd  only  by  challenging 
supervisor  authority.   That  might  not  happen  if  B  was 
traditional,  or  resulted  in  higher  earnings  for  workers,  or 
there  was  no  union,  or  the  regulatory  scheme  was  considered 
ineffectual  by  the  men.   The  directives  are  prima  facie 
proof  of  due  diligence;  how  many  witnesses  and  surprise 
inspections  are  required  to  refute  them,  and  will  those 
witnesses  be  available  in  the  real  world? 

Typically  violation  involves  distributed 
responsibility.   If  it  is  left  distributed,  due  diligence 
can  be  shown;  if  knowledge  or  actions  are  imputed  to  a 
single  ficticious  actor,  no  defense  could  be  made  out.   From 
a  regulatory  viewpoint,  the  problem  may  be  not  the 
culpability  of  people  or  corporations  using  an  existing 
technology,  but  achieving  the  installation  of  a  newer,  safer 
technology. 

Regulators  are  interested  in  compliance.   A  regulatory 
scheme  has  substantive  goals,  and  those  goals  are  seldom 
stated  in  moral  terms.   On  the  usual  assumption  that 
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regulatory  policy  is  addressed  to  law-abiding  citizens  and 
businessmen,  concern  with  the  moral  elements  of  a  violation 
is  out  of  place. 

These  sorts  of  considerations  lead  the  Commission  to 
assert  that  there  is  no  clear  connection  between  culpability 
and  compliance.   To  the  extent  that  use  of  punishment 
requires  culpability,  the  Commission  is  barred  by  this 
analysis  from  accepting  regulatory  offenses  as  the  principal 
sanctioning  technique.   Yet  that  is  the  present  statutory 
situation. 

On  the  other  hand,  the  Commission  believes  that  the 
decision  to  recognize  the  due  diligence  defense  was 
justified.   There  is  something  offensive  about  imposing 
serious  punishment  for  conduct  which  was  genuinely 
accidental  and  non-negligent.   Quasi-criminal  proceedings 
bring  forth  a  need  to  defend  oneself.   To  deny  that  need 
ultimately  brings  justice  itself  into  question. 

Considerable  sophisticated  explanation  is  required  to 
defend  the  idea  of  absolute  liability.   Much  of  the 
explanation  is  inherently  unverif iable. 36   go  perhaps  the 
best  solution  is  to  accept  the  limitations  of  punishment  as 
established  by  courts  and  criminal  law  theorists,  and  to 
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seek  other  means  for  enforcement  of  compliance.   To  do  this 
would  be  a  major  departure  from  present  practice  on  the 
level  of  law-making.   However,  administrators  have  a  variety 
of  other  methods  of  obtaining  compliance. 

B.     Civil  Penalties 

One  means  of  enforcing  compliance  which  has  recently 
received  attention  is  the  use  of  civil  penalties. 37   yow  are 
these  different  from  fines?   Here  the  Commission  wishes  to 
distinguish  several  classes  of  penalties. 

1)   Revenue  Evasion 

Under  revenue  statutes,  civil  penalties  are  levied  in 
\ 
proportion  to  tax  evaded. 38   They  can  be  substantial.   Just 

as  certain  revenue  act  offenses  resemble  crimes  to  a  marked 

degree,  these  penalties  resemble  a  fine  proportioned  to  the 

severity  of  the  evasion.   The  penalties  are  leviable  without 

proof  of  an  offense  under  the  statute,  but  they  are 

frequently  levied  in  situations  where  a  prosecution  might 

have  been  taken  on  the  facts,  apart  from  departmental 

policy. 39   The  main  consideration  in  these  cases  seems  to  be 

the  policy  of  maintaining  a  good  conviction  record.  ° 
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In  the  Commission's  view,  such  a  penalty  is  a  fine  in 

all  but  name.   It  is  substantial  in  amount;  it  is  directed 

at  culpable  non-compliance;  its  use  in  lieu  of  a  fine  is  a 
matter  of  administrative  convenience. 

2)  Forfeitures 

Similar  observations  can  be  made  concerning  major 
civil  forfeitures  --  typically  of  vehicles  used  to  transport 
contraband.   Forfeiture  of  a  vessel  or  commercial  aircraft 
—  even  forfeiture  of  a  private  aircraft  or  motor  vehicle  — 
involves  a  substantial  sum  of  money.   The  interests  of 
owners  and  even  lien-holders ,    who  may  have  had  nothing  to  do 
with  the  offense,  are  affected  in  such  proceedings,  and  the 
onus  lies  upon  them  to  satisfy  the  court  that  they  should  be 
relieved  from  the  forfeiture.41   The  Commission  believes 
that  these  proceedings  and  the  penalties  under  revenue  acts 
require  separate  consideration  because  of  their  severity  and 
close  association  with  criminal  conduct  and  frauds  on  the 
revenue  raise  issues  of  criminal  due  process. 

3)  Petty  Misconduct 

A  wide  variety  of  truly  minor  violations  of  law  do  not 
justify  the  expense  of  their  adjudication.   The  act 
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constituting  the  violation  is  seldom  disputed.   When  it  is, 
it  often  appears  that  the  real  issue  is  exposure  to  a  more 
severe  sanction  because  of  repeated  violations.   Apart  from 
this  issue,  both  accuser  and  accused  are  generally  willing 
to  see  a  small  money  penalty  imposed,  and  treat  the 
situation  as  finished. 

Minor  traffic  or  parking  offenses,  and  by-law 
violations,  can  perhaps  serve  as  the  prototypes  for  this 
class.   A  certain  level  of  non-compliance  can  be  practically 
tolerated.   No  pretense  of  moral  obligation  is  involved. 
But  wholesale  non-compliance  would  create  chaos. 

If  the  clients  are  unsophisticated,  it  may  promote 
compliance  to  label  this  class  of  violation  as  an  offense, 
and  violators  as  law-breakers.   One  factor  involved  in  the 
decision  of  an  unsophisticated  individual  to  comply  is 
probably  generalized  respect  for  law.   But  at  the  same  time, 
use  of  the  law-breaking  label  draws  on  that  respect,  and  the 
fund  is  not  unlimited.   Even  the  most  unsophisticated 
individual  refers  to  some  offenses  as  "mickey  mouse"  or  in 
other,  less  polite,  terms.   The  civil  penalty  concept  can 
promote  respect  for  law  by  not  processing  this  type  of 
violation  as  an  offense. 
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Use  of  a  civil  penalty  to  sanction  this  class  of 
conduct  is  an  acknowledgment  by  law-makers  that  there  is  no 
pretense  of  morality  involved  in  the  rule  and  its  sanction. 
The  orderly  flow  of  urban  traffic  requires  that  certain 
rules  be  observed.   The  orderly  use  of  radio  communications 
on  a  common  frequency  requires  certain  rules.   Some  penalty 
for  breach  of  the  rules  is  necessary,  since  their  observance 
imposes  a  burden.   The  burden  of  observance  is  not  great, 
and  the  penalty  need  not  be  very  onerous.   It  need  not  even 
be  very  well  enforced,  if  its  existence  is  known  and  the 
possibility  of  enforcement  is  present. 

Several  circumstances  favor  creation  of  this  class  of 
civil  penalty.   The  violation  should  be  a  simple,  factual 
matter  —  for  example,  parking  overtime.   It  should  not 
involve  relevant  mental  elements:   negligence  or  worse. 
This  absence  of  guilty-mindedness  can  result  from 
legislative  decision  to  redirect  compliance  policy.   There 
is  no  reason  not  to  levy  a  civil  penalty  on  the 
guilty-minded,  so  long  as  their  state  of  mind  is  irrelevant 
to  the  use  of  the  penalty.   The  area  of  law  should  be  one  in 
which  reliance  can  be  placed  on  enforcement  officers' 
exercise  of  primary  adjudicatory  authority,  because  the 
decision  to  assess  a  penalty  must  as  a  practical  matter  be 
relatively  mechanical  and  seldom  reversed. 42 
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The  need  to  rely  on  primary  adjudication  by 
enforcement  officers  raises  another  problem.   If  a  civil 
penalty  system  is  to  retain  public  credibility,  there  must 
be  some  means  of  measuring  the  performance  of  enforcement 
officers  independent  of  the  number  and  amount  of  penalties 
levied.   There  must  also  be  some  means  of  auditing  the 
levying  and  reporting  of  penalties  to  avoid  corruption  of 
the  enforcement  effort.   The  reason  for  the  civil  penalties 
is  to  avoid  the  delays  and  complications  involved  in 
criminal  due  process.   There  must  be  care  taken  not  to 
simultaneously  sacrifice  administrative  control  systems 
which  have  been  created  to  avoid  corruption  in  the  normal 
law  enforcement  process. 

This  class  of  civil  penalty  should  be  of  interest  to 
administrators.   It  can  be  operated,  particularly  if 
penalties  are  not  very  substantial,  relatively  independent 
of  the  court  system  and  legalistic  concepts.   It  does  not 
necessarily  produce  adversary  confrontation,  as  laying  a 
charge  would. 

4)   Technical  Regulatory  Non-compliance 

Another  class  of  civil  penalty  offers  an  opportunity 
to  use  the  expertise  of  field  inspectors  efficiently. 
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Penalties  can  be  designed  to  be  levied  in  the  course  of 
inspection.   The  inspector  should  only  rarely  be  required  to 
testify  on  review  if  the  system  is  properly  designed. 

Such  use  of  a  civil  penalty  system  presupposes  a 
community  of  interest  between  the  inspectorate  and  those 
inspected.   There  should  be  little  dispute  over  violations 
detected  by  the  inspectors.   This  requires  a  non-adversary 
relationship,  and  ability  to  achieve  it  is  probably  related 
to  the  sizes  of  penalties  assessed.   The  penalties  must  be 
serious  enough  to  affect  conduct,  but  they  must  also  be 
reasonable  in  the  circumstances.   The  clients  must  perceive 
the  assessment  of  the  penalties  as  somehow  more  favorable  to 
their  own  interests  than  some  other  outcome  in  the 
regulatory  relationship.   If  the  clients  don't  perceive  the 
penalties  in  this  way,  regulatory  confrontation  will  develop 
between  the  inspectors  and  the  clients. 

An  example  of  this  class  of  civil  penalty  can  be  found 
in  health  and  safety  inspection.43   The  penalties  can  be  the 
first  step  in  a  series  of  outcomes,  backed  by  regulatory 
offenses,  closure  orders  or  direct  union  action.   If  the 
costs  of  required  health  and  safety  measures  are  reliably 
built  into  the  economics  of  the  industry,  management  has 
little  incentive  to  seek  confrontation.   The  regulatory 
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problem  is  to  successfully  build  the  requirements  into  the 
structure  of  the  industry,  so  that  no  individual  company  can 
exact  a  competitive  advantage  by  non-compliance. 

From  the  regulatory  viewpoint,  the  sort  of  technical 
expertise  required  from  a  good  inspector  should  be  used  in 
inspection,  not  courtroom  testimony.   If  the  inspector  has 
the  power  to  levy  penalties  for  technically  complex 
incidents  of  non-compliance,  that  use  of  his  time  can  be 
achieved. 

If  the  violation  assessed  is  seen  by  management  as  a 
low-cost  disposition,  preferable  to  a  work  stoppage,  a 
closure  order  or  an  adversary  court  proceeding,  there  are 
immediate  practical  incentives  for  compliance.   If  the 
violation  concerns  a  genuine  safety  or  industrial  health 
hazard,  the  inspector  is  probably  saving  the  company  money 
in  the  long  run.   These  sorts  of  incentives  for  community  of 
interest,  rather  than  the  simple  convenience  of  avoiding 
criminal  process  in  the  courts,  seem  to  influence  the 
usefulness  of  a  civil  penalty  system  when  the  penalties 
assessed  are  substantial. 
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5)   Conclusion 

Civil  penalties  and  forfeitures  raise  problems  of 
criminal  due  process  when  used  to  sanction  offenses  against 
the  revenue  or  illegal  commerce  —  for  example,  trade  in 
narcotic  or  prohibited  drugs,  or  smuggled  goods.   When  used 
in  relation  to  petty  misconduct,  an  appropriate  sanction 
does  not  raise  such  problems.   However,  broad  discretion  in 
assessment  of  larger  penalties  for  technical  regulatory 
non-compliance  raises  problems  —  particularly  if  the 
program  is  complex  and  the  inspectorate  large. 

Various  techniques  can  be  used  to  structure  the 
discretion.   Use  of  guidelines  and  checklists  for  inspection 
are  obvious.   In  small  programs,  all  sanctions  imposed  can 
be  reviewed  by  a  single  group  for  consistency  and 
appropriateness.   In  some  programs  the  inspector  prepares  a 
checklist.   This  list  is  combined  with  relevant  data  on  the 
sanctioned  firm's  operations,  size  and  prior  history  by  use 
of  a  computer  program  to  set  an  initial  figure.   That  figure 
is  then  reviewed  for  appropriateness  by  one  of  a  small  group 
of  senior  inspectors,  who  sets  the  final  figure.   Such  a 
process  requires  that  the  relevant  factors  be  isolated  and 
weighted  by  the  regulator,  and  provides  the  regulatee  with 
some  assurance  of  objectivity  and  uniform  treatment  of 
competitors. 
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The  Commission  believes  that  civil  penalties  are  a 
useful  technique  for  administrative  compliance  policy,  so 
long  as  they  are  not  seen  as  simple  name-changing  to  avoid 
problems  created  by  the  decision  in  the  Sault  Ste.  Marie 
case  and  the  current  trend  towards  recognition  of  the  due 
diligence  defense. 44   civil  penalties  are  an  alternative  to 
the  creation  of  regulatory  offenses.   They  require  a 
different  orientation  of  compliance  policy,  and  a  different 
conception  of  the  substance  of  regulatory  violations,  if 
they  are  to  be  effective  sanctioning  devices.   Apart  from 
the  control  of  very  minor  forms  of  misconduct,  they  can  only 
be  effective  as  part  of  an  array  of  available  sanctions. 
They  must  be  employed  as  a  considered  choice  and  with  regard 
to  the  problems  of  due  process  they  can  raise. 

The  Commission  believes  that  the  use  of  civil 
penalties  is  worth  study,  and  that  agencies  should  attempt 
to  experiment  with  them.   Civil  penalties  are  not  well 
understood  as  a  sanction,  and  sometimes  the  label  has  been 
disingenuously  applied.   But  examples  of  their  successful 
use  are  numerous  enough  to  suggest  further  experimentation. 
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C.     Taxes  and  Tax  Subsidies 

The  use  of  taxation  or  tax  subsidies  as  an  instrument 
of  government  policy  is  to  many  people  not  a  "regulatory" 
sanction  at  all.   They  would  prefer  to  restrict  use  of  the 
term  "regulation"  to  the  governmental  creation  of  rules 
affecting  economic  conduct,  backed  by  penalties  for 
non-compliance.   In  favour  of  this  usage,  the  Commission 
notes  that  much  regulatory  activity  precisely  fits  their 
concept.   Even  regulatory  approvals,  such  as  licensing  or 
rate  structures,  are  usually  backed  by  an  offense  for 
unlicensed  operation,  unauthorized  charges  or  rebating. ^5 

The  weakness  of  the  usage  is  the  potential  confusion 
between  a  change  of  government  policy  instruments  and  a 
withdrawal  of  governmental  policy  presence  —  between 
various  enforcement  strategies  and  laissez-faire.   Political 
and  technical  meanings  of  "regulation"  may  not  entirely 
match.   In  view  of  the  vogue  which  "deregulation"  presently 
enjoys,  technical  arguments  based  on  the  restricted  usage 
can  be  perverted  into  political  demands  for  laissez-faire. 

The  Commission  believes  that  tax  methods  are  an 
important  regulatory  sanction  in  the  broad  sense  --  that  is, 
they  can  very  effectively  change  conduct  to  produce 


65 


compliance  with  substantive  policy.   Tax  methods  involve 
very  different  legal  considerations  from  regulatory 
offenses.   For  example,  the  tax-payer's  diligence  in 
choosing  to  install  pollution  control  equipment  for  which  he 
is  entitled  to  a  fast  write-off  for  capital  cost  allowance 
is  an  irrelevancy. 

Tax  methods  to  achieve  regulatory  goals  have  their  own 
requirements.   A  tax  is  levied  either  to  produce  revenue  or 
to  make  conduct  too  expensive  to  continue;  a  tax  subsidy  is 
granted  to  encourage  certain  forms  of  activity  within  the 
sectors  of  the  economy  that  pay  tax.   Both  require  that  the 
conduct  to  be  encouraged  or  discouraged  must  be  clearly 
described.   Both  involve  the  assumption  that  for  some  reason 
it  is  better  to  rely  upon  private  decision-making,  taking 
the  economic  effect  of  the  tax  into  consideration,  than  to 
make  an  outright  prohibition  or  institute  an  outright  grant 
program. 

This  assumption  can  be  political  —  a  preference  for 
private  sector  activity;  it  can  also  be  grounded  on  peculiar 
features  of  the  regulatory  problem.   For  example,  the 
government  may  not  possess  sufficient  information  to  create 
a  regulatory  scheme  based  on  commands  and  penalties.   Or  the 
government  may  prefer  that  a  broad  range  of  activity  take 
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place  within  defined  parameters.   In  such  cases  government 
takes  advantage  of  the  client's  knowledge  of  his  own 
business  to  achieve  its  goals. 46 

Sanctions  involving  the  tax  system  are  probably  most 
effective  when  aimed  at  business,  and  secondarily  when  aimed 
at  middle  and  upper  income  groups.   Such  groups  have  the 
ability  to  alter  their  affairs  to  take  advantage  of  tax 
subsidies  or  avoid  tax  penalties.   They  have  the  habit  of 
getting  current  tax  advice.   Government  can  take  indirect 
advantage  of  the  accounting  and  legal  professions  in  getting 
its  message  through. 

Individual  behaviour  can  be  altered,  as  the  success  of 
such  measures  as  Registered  Retirement  Savings  Plans 
indicate,  but  the  policy  to  be  implemented  must  be  easily 
explained  and  the  incentive  clear.   As  the  example  suggests, 
it  is  helpful  if  implementation  of  broad  policy  measures 
offers  a  chance  to  the  financial  community  to  turn  a  profit. 

From  the  administrative  viewpoint,  a  tax  or  tax 
subsidy  has  a  number  of  clear  disadvantages.   It  is  likely 
to  require  years  of  planning  for  most  departments  to  obtain 
the  necessary  authorization  and  to  design  a  workable 
proposal.   The  proposal  is  likely  to  attract  more  political 
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attention,  and  hence  be  less  likely  of  passage  in  its 
original  form,  than  a  simple  regulatory  measure.   Actual 
information  on  the  incidence  of  the  tax,  or  the  subsidies 
claimed,  will  normally  fall  into  the  hands  of  the  Department 
of  National  Revenue  rather  than  the  regulating  department, 
and  will  be  subject  to  the  confidentiality  provisions 
respecting  tax  returns.   The  regulator  may  therefore  find  it 
necessary  to  develop  other  sources  of  detailed  information 
concerning  the  impact  of  the  regulatory  scheme. 

The  more  broadly  conceived  the  policy  is,  the  more 
important  these  disadvantages  become.   A  regulatory  tax 
subsidy  is  not  free;  other  taxpayers  or  borrowing  must 
replace  the  funds  foregone.   It  is  notoriously  difficult  to 
keep  track  of  the  benefits  which  were  supposed  to  be 
produced  by  such  programs. 

The  Commission  believes  that  it  would  be  misleading  to 
omit  tax  measures  from  a  listing  of  sanctions.   Those 
regulators  who  have  expert  economic  advice  readily  available 
can  gauge  the  theoretical  feasibility  of  tax  sanctions,  and 
consider  whether  the  practical  difficulties  are  worthwhile. 
From  a  purely  legal  viewpoint,  the  significant  feature  of  a 
tax  sanction,  whether  tax  or  tax  subsidy,  is  the  extent  to 
which  it  separates  the  regulator  from  the  client.   The 
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client  is  normally  performing  under  audit,  rather  than 
inspection,  and  performing  for  the  tax  authorities  rather 
than  for  the  regulator.   This  separation  may  be  particularly 
useful  where  parameters  of  compliance  are  easily  determined 
independently  —  for  example,  purchase  of  certain  kinds  of 
equipment  —  and  where  the  regulatory  efforts  required  for 
inspection  would  exceed  the  agency's  capacity.   In  such  a 
situation,  it  might  be  enough  to  grant  a  tax  subsidy  for 
installation  of  the  equipment  and  monitor  domestic  sales 
figures  and  imports. 

This  feature  of  obtaining  compliance  at  arm's  length 
from  the  client  can  be  important.   The  separation  has  its 
price  in  potential  loss  of  control  through  errors  in  design 
of  the  program,  and  through  difficulties  in  monitoring  its 
success.   Measures  to  compensate  for  or  minimize  the  risks 
of  design  errors  and  consideration  of  how  to  monitor  the 
program  should  be  a  part  of  its  development. 

In  the  end,  a  tax  is  not  a  system  of  commands  and 
penalties.   Nor  is  it  a  system  allowing  an  expert  inspector 
to  make  assessments  that  will  enforce  standards  offering 
benefits  to  the  client  and  to  clients  as  a  group.   A  tax  or 
a  tax  subsidy  has  its  own  peculiar  and  complex  associated 
law,  just  as  does  a  regulatory  offense.   These 
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particularities  may  make  it  an  effective  technique  for 
obtaining  compliance  in  situations  where  normal  regulatory 
measures  would  be  fail. 

D.     Report,  Inspection,  Investigation  and  Publicity: 
'Soft  Sanctions' 

Regulatory  offenses,  civil  penalties  and  tax  policy 
are  well-known  methods  of  obtaining  compliance  with  policy. 
The  Commission  believes  that  the  "soft  sanctions"  may  be  as 
important.   Regulatory  agencies  set  great  importance  on  the 
maintenance  of  a  good  working  relationship  with  their 
clients.   The  Commission  believes  that  successful  regulation 
is  not  generally  achieved  in  an  adversary  environment. 
Regulation,  like  marriage  and  labour  relations,  involves  a 
continuing  relationship.   If  the  parties  are  unable  to  deal 
with  each  other  without  the  aid  of  counsel,  the  transaction 
costs  become  enormous.   The  alternatives  are  an  ineffective 
and  ponderous  regulatory  apparatus,  and  outright  takeover  by 
government  of  the  regulated  activity.   In  either  case,  the 
regulator  has  de  facto  abolished  the  relationship,  and 
substituted  his  own  judgement  for  that  of  the  regulatory 
client . 
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This  problem  is  particularly  vexing  in  what  has  become 
known  as  "new  regulation".   Traditional  regulation  was 
largely  addressed  to  market  problems  —  to  rate-making  for 
utilities  and  domestic  transportation,  to  allocation  of 
carrier  licences  or  telecommunications  frequencies.   Much 
traditional  regulation  had  an  industrial  base;  for  example, 
each  mode  of  transport  had  its  own  regulator.   To  the  extent 
that  safety  or  conduct  regulation  became  part  of  these 
systems,  it  was  often  as  an  exchange  for  the  licensed 
privilege.   The  imposition  of  safety  requirements  as  part  of 
the  adoption  of  workmen's  compensation  was  also  in  practice 
oriented  towards  particular  industries. 

Modern  safety  and  pollution  control  legislation  is 
much  less  industry-oriented. 47   Tne  control  of  toxic 
chemicals  such  as  polychlorinated  biphenyls,  especially  if 
control  involves  regulation  rather  than  outright 
prohibition,  reaches  into  every  application  of  the 
chemical.   But  control  touches  only  that  part  of  the  user's 
operations  that  involve  the  chemical.   Much  of  the  area  of 
traditional  industry-oriented  regulation  in  Canada  is  today 
occupied  by  public  enterprises,  such  as  the  provincial 
hydros,  Air  Canada  and  the  CBC.   But  it  is  impossible  to 
present  this  alternative  in  the  "new  regulation".   You  can't 
expropriate  a  pulp  mill  to  gain  control  of  dangerous 
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chemicals  in  the  electrical  transformers  that  are  part  of 
the  undertaking.   It  may  however  be  imperative  to  exercise 
very  strict  control  over  the  use  and  disposition  of  those 
chemicals. 

Much  "new  regulation"  requires  severe  interference 
with  previously  accepted  technologies.   Standards  for 
exposure  and  residues  may  be  set  which  are  expensive  and 
difficult  to  meet.   These  standards  may  be  violated  --  to 
the  detriment  of  the  health  of  tens  of  thousands  of  people 
—  by  something  as  innocuous  in  appearance  as  a  slightly 
leaking  transformer.^ 

Regulators  may  face  problems  which  begin  by  locating 
hazards.   Government  learns  that  chemical  X  is  a  lethal 
hazard;  but  no  one  has  ever  compiled  a  list  of  its 
applications,  let  alone  a  list  of  all  sites  where 
significant  quantities  of  the  chemical  are  used,  stored  or 
have  been  dumped.   Until  last  month,  chemical  X  was 
considered  as  innocuous  as  sand,  and  there  was  no 
record-keeping  by  anyone.   The  regulator  has  an  enormous  job 
of  catching-up.   The  job  is  impossible  without  cooperation 
by  the  industrial  users  of  the  chemical. 
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"Soft  sanctions"  are  significant  because  they  seek 
compliance  by  non-adversarial  means.   As  "new  regulation" 
loses  its  crusading  zeal,  and  some  recognition  is  gained  of 
the  complexity  and  economic  intractibility  of  its  goals, 
soft  sanctions  will  continue  to  grow  in  importance. 

Soft  sanctions  are  not  generally  a  subject  of  legal 
concern.   Lawyers  are  not  involved  in  their  application  in 
most  cases.   When  they  are,  as  for  example  in  a  public 
inquiry,  they  may  not  perceive  the  process  as  a  sanction. 
The  Commission  believes  that  soft  sanctions  cannot  be 
omitted  from  a  survey  of  administrative  compliance 
techniques,  even  though  they  are  unfamiliar.   Soft  sanctions 
offer  a  promising  means  of  avoiding  adversarial 
confrontation  in  the  administrative  process. 

We  have  already  discussed  the  use  of  tax  policy  as  a 
sanction.   It  could  be  legitimately  considered  as  soft 
sanction  because  of  the  arm's  length  relationship  between 
the  regulator  and  the  taxpayer  and  because  the  taxpayer 
often  has  considerable  discretion  in  the  precise  means  used 
to  gain  the  tax  advantage.   Because  of  its  high  political 
profile,  however,  we  considered  tax  policy  as  a  separate 
type  of  sanction. 
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The  soft  sanctions  we  discuss  here  operate  by  focusing 
organizational  pressures  or  public  attention  on  the  client. 
While  meeting  these  pressures  may  be  costly,  as  an 
advertising  campaign  to  change  the  client  image  would  be,  we 
do  not  believe  that  the  effects  of  these  sanctions  are 
entirely  or  even  primarily  economic.   The  soft  sanctions 
probably  operate  on  sensitive  areas  in  the  client's 
operations  or  decision-making  procedure  in  ways  that  makes 
it  organizationally  easier  to  comply  with  regulatory  policy. 

An  example  can  be  drawn  from  the  operations  of  the 
National  Coal  Board  in  Britain.   The  economic  mining  of  coal 
requires  that  the  face  at  which  the  workers  mine  be  large 
enough  for  them  to  work  efficiently.   The  size  requirements 
for  the  face  were  well-understood;  but  rule-making  required 
more  information  and  involved  more  central  control  than  was 
feasible.   Compliance  with  the  size  requirements  was 
obtained  by  requiring  that  a  log  be  maintained  containing  a 
detailed  report  from  the  mine  manager  justifying  the  opening 
of  under-sized  faces. ^^ 

Although  in  most  regulated  organizations  reporting 

requirements  are  cordially  damned  by  operating  personnel,  we 

tend  not  to  think  of  the  requirement  to  report  as  a 

sanction.   Yet  whenever  a  report  can  be  evaded  by  choosing 
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another  course  of  action,  the  report  serves  as  a  sanction. 
The  effect  can  be  used  to  either  discourage  or  encourage 
action.   The  latter  is  exemplified  by  "safe-harbour" 
provisions  in  securities  disclosure  regulation. 

The  issuer  chooses  a  particular  mode  of  financing  or 
distribution  —  the  "safe-harbour"  --  for  the  precise 
purpose  of  avoiding  disclosure  requirements;  the  regulator 
is  entirely  happy  with  the  choice.   An  elaborate  and 
expensive  reporting  system  is  bypassed  at  the  cost  of 
foregoing  public  distribution.   The  "safe-harbour"  label 
applied  to  these  provisions  results  from  regulatory 
recognition  that  the  purpose  of  certain  financing 
arrangements  is  to  avoid  the  expense  of  disclosure 
statements  and  formal  prospectuses,  and  that  such  avoidance 
should  be  possible  without  involving  legal  advice  if  the 
statutory  policy  of  public  disclosure  for  openly  marketed 
securities  is  not  being  evaded  at  the  same  time.   The 
regulator  therefore  creates  a  clearly  defined  "safe-harbour" 
within  which  the  issuer  is  exempted  from  regulatory 
requirements . 50 

Formal  inspections  are  often  odious.   Some  agencies 
carry  substantial  de  facto  regulatory  responsibilities,  and 
in  the  process  have  acquired  considerable  acquaintance  with 
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the  actual  working  conditions  in  the  facilities  that  they 
regulate.   Such  agencies  will  deny  that  they  have  ever  made 
an  inspection  in  the  same  breath  that  they  claim  complete 
knowledge  of  what  goes  on  in  those  facilities.   This  does 
not  seem  to  be  an  agency  effort  to  avoid  responsibility  for 
inspection.   It  is  an  agency  perception  that  imposition  of 
formal  inspection  requirements  would  be  so  foreign  to 
professional  attitudes  in  the  field  and  to  existing 
jurisdictional  arrangements  that  the  agency  would  alienate 
its  clients  without  obtaining  meaningful  improvement  in 
compliance. 

Reports  and  inspections  can  serve  as  sanctions  because 
of  the  internal  pressures  placed  on  the  client  organization; 
an  investigation  uses  those  internal  pressures,  but  it  may 
add  to  them  pressures  from  contemporaneous  publicity.   An 
investigation  carries  the  connotation  of  being  in  response 
to  some  external  event  or  pressure.   It  may  involve  media 
attention  or  even  public  fact-finding  hearings. 

Investigation  can  place  images  and  personal 
reputations  at  risk.   Businesses  peculiarly  sensitive  to  an 
investigation  are:   those  which  must  have  a  high  degree  of 
public  credibility,  such  as  the  media  themselves;  those 
which  compete  on  other  than  price  grounds,  such  as  the 
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airlines;  and  those  which  exist  as  a  politically  accountable 
monopoly,  such  as  the  Hydros,  the  telephone  company  or  VIA 
Rail.   While  many  of  these  are  crown  corporations,  it  is  not 
the  fact  of  public  ownership  but  sensitivity  to  public 
opinion  that  makes  investigation  an  effective  sanction. 

Consider  a  program  such  as  non-discriminatory 
provision  of  services  for  the  physically  handicapped  by  a 
regulated  industry. 51   There  may  be  a  governmental 
commitment,  but  no  specific  mandate.   Facts  and  their 
relationships  may  be  poorly  understood.   There  is  an 
enormous  backlog  of  work  to  be  done  in  modifying  facilities 
and  practices  to  make  the  program  a  reality.   For  these 
reasons,  an  investigation  may  be  a  very  effective  way  of 
publicizing  change,  of  further  modifying  general  client 
behaviour,  and  of  allowing  even  an  alleged  violator  to  end 
up  on  the  side  of  the  good  guys. 

Investigation  involves  a  mixture  of  external  pressure 
and  the  internal  pressures  created  by  meeting  investigatory 
demands.   These  can  be  substantial,  particularly  if  the 
allegations  under  investigation  involve  publicly 
unacceptable  conduct.   Trying  to  decide  what  to  volunteer, 
what  to  deliver  only  if  subpoenaed,  and  which  subpoenas  to 
challenge  can  be  both  time-consuming  and  stressful  -- 
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particularly  if  criminal  charges  are  potentially  involved  in 
the  alleged  misconduct  under  investigation.   Clients  under 
this  sort  of  pressure  tend  to  retain  prestigious  counsel  and 
to  pay  them  well. 

The  sorts  of  pressure  generated  by  investigations  will 
vary  greatly.   But  even  where  the  investigators  are  willing 
to  bring  the  client  in  to  proclaim  how  good  he  is,  the 
client  is  put  to  the  time  and  trouble  of  preparing  his 
brief.   The  client  may  well  prefer  a  life  of  uneventful 
anonymity  to  even  apparently  favorable  publicity. 

Publicity  is  itself  a  sanction.   It  is  sometimes 
assumed  that  favorable  publicity  is  a  reward,  and 
unfavorable  publicity  a  sanction.   This  need  not  be  true. 
To  some  clients  any  publicity  is  unfavorable;  to  others, 
unfavorable  publicity  is  image-enhancing  and  therefore  not 
unwelcome.   It  may  in  fact  assist  the  client  in  intimidating 
those  with  whom  he  deals  to  be  known  as  callous,  an 
implacable  creditor  or  connected  to  organized  crime.   The 
relation  of  publicity  to  the  actual  interests  of  the  client 
must  be  considered  in  evaluating  it  as  a  sanction.   Its 
relation  to  clients'  personal  or  corporate  idiosyncrasies 
must  also  be  considered.   A  client's  preference  for 
anonymity  need  not  be  rational,  but  it  may  still  be  real. 
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One  of  the  complications  that  may  be  induced  by  Access 
to  Information  legislation  is  that  the  balance  of  control  of 
information  with  potential  sanctioning  effects  is  shifted 
from  the  regulator  to  the  inquiring  party.   It  is  unlikely 
that  the  most  comprehensive  set  of  exemptions  will  mimic  the 
subjective  preference  of  clients  for  non-disclosure.   The 
regulator  will  therefore  be  placed  in  the  position  of 
inadvertently  sanctioning  the  client  at  the  request  of  third 
parties  through  disclosure  of  information.   Until  the  effect 
of  adopting  the  legislation  has  worked  through  the  system, 
and  perhaps  certain  kinds  of  information  are  no  longer 
sought  by  the  regulator,  the  client-regulator  relationship 
will  become  more  troubled  than  it  was  formerly.   This  may 
temporarily  decrease  the  effectiveness  of  compliance  policy. 

The  control  of  soft  sanctions  has  not  been  a  legal 
question.   Although  legal  problems  can  arise  with  the  scope 
of  regulatory  investigation,  they  have  seldom  arisen  over 
the  authority  to  conduct  one.   If  the  investigatory  intent 
is  serious,  it  is  not  that  difficult  to  find  authority.   The 
regulator's  intent  is  derived  from  his  responsibility;  his 
authority  tends  to  be  commensurate  with  that  responsibility. 

The  practical  controls  on  soft  sanctions  have  tended 
to  be  political  —  whether  the  open  politics  of 
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Parliamentary  questions  and  speeches  or  the  closed  politics 
of  agency-client  relations.   These  will  probably  continue  to 
be  the  practical  controls  on  soft  sanctions. 

The  soft  sanctions  we  have  mentioned  all  have  roles  in 
the  administrative  process  apart  from  their  sanctioning 
effect.   Agencies  need  them  to  acquire  or  spread  information 
--  those  functions  are  important  apart  from  the  sanctioning 
effect  of  the  information  on  the  client.   But  the  soft 
sanctions  must  be  appreciated  as  sanctions.   They  can  be 
extremely  effective  means  of  altering  client  behaviour. 
They  can,  when  used  for  agency  purposes  other  than 
sanctioning,  produce  changes  in  client  behaviour  or 
attitudes  that  are  not  desired  by  the  agency.   The 
sanctioning  effects  of  reporting,  inspection  and  inquiry 
powers  evoked  for  non-sanctioning  purposes  should  be 
considered  by  an  agency. 

The  Commission  therefore  believes  that  further  study 
of  the  soft  sanctions  is  appropriate.   Better  understanding 
of  the  sanctioning  effects  of  reporting,  inspection  and 
investigation  can  result  in  better  structuring  of  agency 
powers  to  do  these  things.   A  clearer  understanding  of  the 
sanctioning  effects  of  publicity  can  aid  in  review  of  the 
exemptions  to  Access  to  Information  legislation  as 
experience  is  acquired  in  its  use. 
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E.     Direct  Subsidies,  Grants,  Consensus  and  Praise 

So  firmly  is  thought  about  sanctions  rooted  in  the 
punishment  model  that  it  is  difficult  to  include  purely 
positive  action.   There  is  a  tendency  to  carry  patterns  of 
thought  from  regulatory  confrontations  into  areas  where  they 
are  inappropriate.   Regulation  can  be  imposed  as  a  hidden 
cost  on  commercial  activity;  it  can  be  imposed  as  hidden 
cost  on  personal  activity  which  will  be  carried  forward 
regardless  of  the  regulation.   But  is  difficult  to  impose 
regulation  on  non-profit  or  voluntary  activity. 

In  non-profit  activity  the  cost  of  regulation  probably 

decreases  the  amount  of  the  activity;  the  cost  will  not  be 

masked  by  an  enterpreneur ' s  increased  effort  or  passed  on  to 
the  ultimate  consumer.   In  voluntary  activity  the  good 

nature  of  the  volunteer  is  ultimately  exhausted.   The 

regulator  discovers  that  there  are  no  longer  other  players 
in  the  game. 

Government  has  recently  rediscovered  at  least  the 
rhetoric  of  volunteer  ism.   It  has  also  undertaken 
interesting  initiatives  in  the  regulation  of  human 
experimentation  and  some  forms  of  scientific  research. ^2 
Those  involved  with  these  efforts  have  not  considered 
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themselves  as  regulators.  In  the  classic  sense  of  that 
term,  they  are  probably  correct.  But  they  are  pursuing 
administrative  policy  through  a  wide  variety  of  sanctions. 

Among  devices  which  appear  to  have  become  relatively 
standard  are  the  organization  and  assistance  in  funding  of 
professional  standards  groups  related  to  safety  and  internal 
operational  audit,  the  requirement  of  local  review  boards, 
the  use  of  a  highly  structured  conditional  grant  policy  to 
assure  that  research  efforts  conform  to  the  safety  standards 
adopted,  and  the  creation  of  special  grant  funds  to  allow 
purchases  of  equipment  required  for  regulatory  reasons. 

Considerable  effort  also  seems  to  be  placed  on  the 
direct  development  of  consensus.   Formal  bodies  are 
cultivated  and  existing  professional  structures  are  used  in 
order  to  seek  a  uniform  position  on  issues.   This  position 
is  probably  not  sufficiently  solid  to  be  made  the  standard 
of  conduct  in  a  malpractice  claim,  or  even  to  ground  formal 
ethical  censure.   Efforts  to  achieve  it  must  therefore  be 
considered  as  either  informal  pressure  against 
non-conformity  or  as  an  effort  to  rally  group  approval 
behind  the  consensus  position. 
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It  seems  unlikely  that  the  time  spent  on  these 
exercises  would  be  allocated  by  otherwise  busy  people  unless 
they  were  thought  to  serve  some  purpose.   There  is  therefore 
apparently  value  placed  upon  these  sorts  of  informal 
consensus  raising  efforts.   Cynics  may  assert  that  such 
efforts  resemble  Prohibition:   the  wets  have  their  booze; 
the  drys  have  their  law. 

In  the  Commission's  view,  such  cynicism  is 
unjustified.   There  are  rather  large  areas  of  activity  that 
are  not  susceptible  to  command  and  penalty  regulation.   The 
interference  required  with  other  values  may  exceed  any 
benefit  to  be  gained  by  imposing  rules.   It  may  nevertheless 
be  possible  to  improve  the  observance  of  important  values  in 
those  areas  by  processes  such  as  consensus-raising, 
subsidization  of  safety  measures  or  organizations,  and 
development  of  "softly  sanctioned"  guidelines. 

As  part  of  the  movement  towards  "deregulation"  it  may 
well  be  worthwhile  to  consider  how  techniques  developed  in 
these  areas  can  be  applied  to  more  traditional  areas  of 
direct  command  and  penalty  regulation.   It  is  unlikely  that 
a  return  to  laissez  faire  practices  will  be  tolerated  by 
society.   The  regulatory  regime  may  therefore  become  more 
subtle  and  more  diffuse  --  perhaps  less  directly 
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governmental.   But  rules  may  not  cease  to  exist  because  they 
have  faded  away. 

F.     Licences  and  Licensing  Action 

With  licensing  action,  we  return  to  more  conventional 
means  of  obtaining  compliance.   In  order  to  understand  the 
relationship  of  licensing  systems  to  sanctioning,  we  should 
appreciate  that  there  is  no  single  pattern  for  licensing.   A 
licence  or  a  permit  can  be  a  simple  taxation  device,  whose 
only  use  is  to  identify  those  who  have  paid  the  tax.   It  can 
be  used  to  connect  chattels  to  people,  and  to  thus  provide 
an  easy  means  of  determining  that  the  chattel  is  abandoned. 
It  can  be  used  to  certify  competence,  as  the  driver's  or 
pilot's  licence  is  used.   It  can  be  used  to  indicate 
conformity  to  safety  or  design  standards,  or  initial 
conformity  plus  continued  inspection  —  as  the  certificate 
of  airworthiness  is  used  for  aircraft.   Licensing  is 
generally  used  to  regulate  an  activity,  but  the  licence  can 
be  issued  to  persons,  in  respect  of  things  essential  to  the 
activity  or  in  respect  of  the  activity  itself. 

Depending  on  the  particular  regulatory  regime,  more 
than  one  licence  may  be  required.   For  example,  a  commercial 
aviation  undertaking  would  require  economic  approval  as  a 
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carrier  —  a  certificate  of  public  convenience  and  necessity 
—  from  the  Canadian  Transport  Commission.   It  would  require 
an  "operating  certificate"  —  approval  of  technical 
facilities  and  procedures  —  from  the  Department  of 
Transport.   It  also  requires  aircraft  with  certificates  of 
airworthiness  and  flight  crews  with  personnel  licences. 
Certain  of  its  maintenance  operations  must  be  performed  by 
or  inspected  by  licensed  ground  crew.5-* 

Regulatory  licensing  systems  often  provide  for  the  use 
of  conditional  licenses,  and  the  variety  of  conditions  seems 
limited  only  by  human  ingenuity.   A  licence  can  be 
conditioned  to  be  invalid  if  certain  equipment  is  not 
carried,  or  if  certain  types  of  personnel  are  not  employed 
by  the  undertaking,  or  if  certain  kinds  of  operations  are 
carried  on  by  the  undertaking.   A  licensing  authority  with 
power  to  attach  conditions  to  the  licence  can  force  the 
licensee  to  accept  very  onerous  operating  conditions. 

Conditional  or  restricted  licences  are  devices  by 
which  the  regulator  can  force  a  client  to  serve  a  market. 
A  condition  can  also  be  a  simple  safety  measure  --  for 
example  a  requirement  that  the  licensee  wear  corrective 
eye-glasses.   Some  restrictions  —  for  example,  that  the 
operator  cannot  operate  certain  vehicles  --  prima  facie  are 
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a  safety  measure,  but  may  involve  hidden  economic  regulation 
as  well.   Only  knowledgable  examination  can  assess 
whether  such  restrictions  are  being  abused  as  barriers  to 
entry. 54 

A  licensing  system  has  two  major  effects.  Without  the 
licence,  the  activity  is  illegal.  Therefore,  knowledgable 
third  parties  will  not  deal  with  the  unlicensed  operator;  if 
they  will,  they  deal  in  a  separate  and  usually  cut-rate 
market.  Public  knowledge  of  loss  of  a  licence  thus  commonly 
results  in  a  substantial  curtailment  of  business,  if  not  its 
suspension  or  closure. 

The  second  effect  is  that  without  the  licence,  the 
activity  is  usually  subject  to  prosecution.   The  threat  of 

such  prosecution  may  be  enough  to  cause  the  suspension  or 

closure  of  the  business,  when  combined  with  the  loss  of 
patronage  of  former  customers. 

These  effects  will  vary,  depending  on  whether  the 
licence  covers  all  or  part  of  the  operator's  activity  and 
whether  the  operator  has  failed  to  obtain  a  new  licence,  had 
an  old  one  suspended,  or  had  it  revoked.   Another  factor 
affecting  the  public  may  be  whether  the  loss  occurs  through 
simple  expiry  of  the  licence's  term  or  as  the  result  of  a 
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formal  disciplinary  or  other  adjudicatory  procedure 
involving  fitness  of  the  licensee. 

Public  reaction  to  loss  of  a  licence  also  depends  on 
whether  the  loss  is  seen  as  involving  the  licensee's  fault. 
For  example,  withdrawal  of  the  certificates  of  airworthiness 
of  a  class  of  aircraft  for  a  correctable  design  fault  would 
probably  not  reflect  adversely  on  a  small  operator  who  used 
those  aircraft.   Withdrawal  of  his  operating  certificate  for 
failure  to  comply  with  its  requirements,  or  grounding  of  the 
aircraft  for  failure  to  perform  required  maintenance, 
probably  would  reflect  adversely  on  the  operator. 

Loss  of  a  licence  may  not  injure  the  licensee's  public 
image.   If  the  operating  certificate  is  withdrawn  for 
practices  that  the  regulator  considers  unsafe,  but  the 
public  does  not,  the  sanction  may  not  be  effective. 

If  the  effect  of  withdrawal  of  a  licence  is  to  create 
a  public  outcry  for  its  restoration,  withdrawal  is  an 
ineffective  sanction.   In  such  circumstances,  the  primary 
effect  of  the  withdrawal  is  to  allow  prosecution  for 
unlicensed  operation.   If  the  grounds  for  withdrawal  are 
also  grounds  for  regulatory  prosecution,  the  only  reason  for 
preferring  licensing  action  would  be  evidentiary  problems. 
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Revocation  or  suspension  of  a  licence  is  in  the 
discretion  of  the  regulator,  subject  to  procedural 
requirements,  while  proof  of  a  regulatory  violation  is  for 
the  courts.   Operating  without  a  licence  may  be  much  easier 
to  prove  than  the  conduct  which  led  to  a  suspension  or 
revocation.   Withdrawal  of  a  licence  may  however  be 
politically  impossible  —  the  service  may  be  perceived  as 
essential . 

The  regulator  is  then  in  a  position  of  inevitable 
frustration.   No  action  within  his  power  effectively 
sanctions  the  client.   Proof  of  the  substantive  offenses  is 
too  difficult,  while  licensing  action  followed  by 
prosecution  for  unlicensed  operation  is  politically 
unfeasible. 

This  regulatory  failure  occurs  because  the  expected 
"normal"  public  reaction  to  licensing  action  did  not  occur. 
The  "normal"  reaction  would  have  placed  substantial  economic 
pressure  on  the  licensee.   The  regulatory  solution  may  be  to 
provide  direct  means  of  placing  such  pressure  on  the 
licensee  —  through  a  substantial  civil  penalty. 

Such  penalties  are  not  a  panacea.   Their  economic 
weight  can  be  more  easily  tailored  than  that  of  a  licence 
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suspension.   But  if  regulatory  costs  make  an  operation 
uneconomic,  civil  penalties  to  achieve  compliance  will 
destroy  it  as  surely,  if  not  as  quickly,  as  a  licence 
revocation. 

In  this  sort  of  situation,  the  only  certainty  is 
complexity.   The  regulator  is  not  likely  to  have 
jurisdiction  over  all  the  factors  involved:   he  may  have  no 
authority  to  subsidize;  there  may  be  no  competent  operator 
standing  ready  to  take  over  the  undertaking.   There  may  even 
be  controversy  over  the  substantive  necessity  of  the 
requirements  that  licensees  are  violating. 

Licensing  action  affects  clients  who  deal  with  the 
public,  and  usually  concerns  their  business  with  the 
public.   The  regulator  is  necessarily  constrained  not  only 
by  his  own  decisions  on  substantive  policy,  but  also  by  what 
the  public  is  willing  to  accept  from  him  (and  from  the 
licensee)  by  way  of  behaviour,  and  by  what  the  public  is 
willing  to  pay  for  the  licensee's  services.   Regulatory 
efforts  to  upgrade  the  services  provided  by  the  licensee  are 
bounded  by  the  public's  ability  and  willingness  to  pay. 
Regulatory  policy  is  also  constrained  by  the  public's 
attitudes,  which  may  not  be  very  rational. 
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Revocation  or  suspension  of  a  licence  deprives  the 
public  of  the  services  of  the  licensee,  permanently  or 
temporarily.   Revocation  is  often  imposed  for  substantive 
policy  reasons.   If  so,  it  falls  outside  the  Commission's 
working  definition  of  sanction.   But  revocation  imposed  as  a 
self-executing  means  of  ridding  the  regulatory  scheme  of  a 
qualified  but  incorrigible  client,  or  disciplinary 
suspension,  clearly  fall  within  the  Commission's  definition 
of  sanction. 

Many  lesser  sorts  of  licensing  action,  such  as 
informal  suspensions,  relicensing  for  a  shortened  term  or 
even  vigorous  examination  of  the  applicant  by  the  agency  in 
the  course  of  a  relicensing,  are  sanctions.   The 
significance  of  these  can  only  be  judged  in  the  context  of  a 
particular  licensing  system.   How  much  is  at  stake  in 
the  proceeding;  how  important  is  this  licence  in  the  whole 
of  the  client's  operations;  is  this  proceeding  to  be  viewed 
in  isolation,  or  does  it  give  clear  notice  of  troubles  to 
come  in  dealings  with  the  agency? 

It  is  possible  to  interpret  most  licensing  action  as 
an  economic  sanction  --  as  the  imposition  of  requirements 
that  add  to  costs  or  the  removal  of  permission  to  carry  out 
a  profitable  activity.   The  Commission  believes  that  this 


90 


interpretation  deserves  more  careful  study.   In  the  case  of 
very  large  and  sophisticated  organizations,  where  the 
response  to  any  problem  is  to  throw  money  and  personnel  at 
it  until  it  is  solved,  this  interpretation  may  be  valid. 
The  ability  of  the  organization  to  treat  its  problems  in 
this  way  minimizes  its  conflicts  with  regulators.   But  such 
organizations  may  have  a  protected  market  position,  and  the 
supposed  sanction  may  be  borne  by  their  customers. 

In  smaller  organizations,  where  money  and  personnel 
are  not  available  unless  diverted  from  other  activities,  the 
effect  of  licensing  action  may  be  to  frustrate  management. 
The  sanction  is  simply  one  more  demand  on  overstrained 
resources.   The  regulatory  policy  is  only  another  item  in 
the  managerial  juggling  act. 

If  this  interpretation  is  valid,  effective  sanctioning 
of  smaller  organizations  would  be  a  complex  procedure.   The 
regulator  would  be  required  to  achieve  a  balance  between 
sufficient  pressure  to  motivate  the  client  and  provision  of 
detailed  support  services  interpreting  the  policy.   It  could 
not  be  assumed  that  the  client  has  the  resources  to 
understand,  let  alone  comply  with,  policy  in  all  cases. 
Because  licensing  action  or  inspection  can  be  integrated 
with  an  effort  to  upgrade  client  performance  in  a  less 
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adversary  manner  than  prosecution  for  regulatory  offenses, 
such  measures  may  be  better  able  to  meet  this  difficulty  in 
obtaining  compliance  from  smaller  organizations. 

Licensing  action  may  also  be  a  preferable  method  of 
sanctioning  a  large  and  sophisticated  organization  which 
does  not  have  complete  control  over  the  problem.   If 
regulatory  policy  presses  on  sensitive  areas  in 
labour-management  relations,  for  example,  compliance  may  be 
beyond  the  unilateral  power  of  management  to  implement.   A 
much  more  carefully  tailored  approach  than  the  use  of 
commands  and  penalties  may  be  required.   Sufficient 
expertise  in  the  client's  business  and  labour  relations  may 
be  required  to  distinguish  foot-dragging  by  the  client  from 
genuine  difficulties  with  the  union.   The  need  for 
regulatory  flexibility  and  full  control  by  the  regulator  of 
the  sanctioning  process  make  licensing  action  preferable  to 
prosecution. 

One  factor  which  is  present  in  both  licensing  action 
and  use  of  a  regulatory  order  is  a  formalized  opportunity 
for  negotiation  with  the  client.   Although  consultation  has 
become  a  recognized  part  of  rule-making  activity,  and  is 
receiving  recognition  at  the  administrative  level  through 
the  pre-publication  of  regulations  for  comment  on  their 
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draft  form,  there  is  no  statutory  requirement  of  general 
application  for  pre-publication  and  consultation  in 
rule-making. 55 

When  a  regulatory  offense  is  based  on  substantive 
technical  rules,  such  as  air  or  water  quality  standards  or 
an  acceptable  level  of  pesticide  residue,  rule-making  as 
presently  conducted  does  not  require  clients  to  take  public 
positions  on  what  standards  should  be.   In  either  a 
licensing  hearing  or  proceedings  for  a  regulatory  order  such 
positions  can  be  sought  from  the  parties.   In  these  kinds  of 
proceedings  the  operational  definition  of  the  violation  can 
also  be  separated  from  the  punishment  for  non-compliance . 56 
In  rule-making  related  to  a  regulatory  offense,  the  offense 
may  be  defined  without  properly  focusing  attention  or  client 
submissions  on  relevant  issues.   The  problem  is  partly 
inherent  -  one  can't  foresee  or  deal  with  everything  —  and 
partly  due  to  the  weakness  of  procedures  for  notice,  comment 
and  consultation.   In  criminal  law  matters  such  submissions 
are  considered  irrelevant.   We  don't  consult  thieves  to 
define  theft.   But  regulatory  law  is  not  criminal  law.   We 
do  need  to  consult  chemical  engineers  to  understand  what  is 
possible  in  a  chemical  manufacturing  process. 
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In  comparing  regulatory  orders  or  licensing  action  to 
prosecution  for  a  regulatory  offense  based  on  rule-making, 
one  clear  present  disadvantage  of  prosecution  is  the 
conceptual  and  practical  awkwardness  of  procedures  for 
arriving  at  a  negotiated  technology.   Given  the  importance 
of  technological  and  economic  feasibility  in  modern 
regulatory  law,  this  disadvantage  should  lead  to  much  more 
careful  use  of  regulatory  offenses. 

If  regulatory  offenses  continue  to  be  used  as  a 
constitutional  fulcrum  for  regulation  in  situations  where 
licensing  action  or  use  of  regulatory  orders  seem  preferable 
as  sanctions  because  of  their  step-by-step  approach  to  the 
definition  and  sanctioning  of  non-compliance,  improvement  in 
rule-making  procedures  to  facilitate  negotiation  should  have 
high  priority.   Shibboleths  such  as  ministerial 
responsibility,  civil  service  anonymity  and  cabinet 
confidentiality  should  not  be  used  to  prevent  putting  the 
technical  information  on  record  and  forcing  negotiation 
based  on  it. 

Licensing  action  offers  an  opportunity  for  a  detailed 
investigation  and  tailoring  of  requirements  to  the 
licensee's  operation.   If  anything,  the  difficulty  may  lie 
in  a  temptation  to  so  particularize  the  conditions  of  a 
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licence  that  it  not  only  achieves  regulatory  goals,  but 
inadvertently  locks  the  licensee  into  unnecessary  operating 
requirements.   But  the  opportunity  to  understand  the 
licensee's  operation  and  particular  problems  in  depth  offers 
the  regulator  flexibility  in  implementing  substantive  policy 
and  in  adjusting  compliance  policy  that  is  not  present  in 
other  traditional  methods  of  enforcing  compliance. 

G.     Orders 

The  flexibility  shown  by  licensing  as  a  sanctioning 
technique  can  also  be  achieved  through  a  system  based  on 
complaint  and  adjudication  before  a  tribunal,  rather  than 
application  by  the  client.   The  adjudication  results  in  an 
order  instead  of  a  monetary  penalty  or  a  regulatory 
conviction.   The  order  is  often  made  registrable  as  an  order 
of  a  court,  and  can  after  registration  be  enforced  by  the 
normal  procedure  for  civil  contempts  of  that  court. 

An  order  requires  solid  jurisdictional  support,  since 
its  imposition  as  a  remedial  measure  usually  affects  the 
contractual  or  property  rights  of  the  individual. 
Provincial  systems  involving  administrative  adjudication  and 
orders  are  subject  to  challenge  under  the  doctrine  of  the 
John  East  Ironworks  case;  federal  schemes  must  have  a  clear 
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foundation  that  avoids  characterization  as  an  attempt  to 
deal  with  property  and  civil  rights." 

The  order  is  probably  as  flexible  as  the  rules  of 
equity  upon  which  it  is  modelled,  and  less  likely  to  be 
controlled  by  precedent.   It  is  however  a  remedy  which  is 
custom-made  to  fit  the  circumstances  of  a  particular  case. 
As  such,  it  may  require  more  detailed  attention  —  and  more 
supervisory  follow-up  —  than  can  be  given  to  routine 
compliance  efforts. 

The  order  is  particularly  useful  where  the 
administrator's  ability  to  give  meaningful  relief  or  respond 
to  client  inventiveness  is  important.   It  is  the  backbone  of 
the  sanctioning  techniques  employed  by  labour  relations 
boards  and  human  rights  commissions.   Both  these  kinds  of 
agency  must  deal  with  clients  that  are  eager  to  avoid  —  if 
not  evade  —  agency  policy.   Both  have  policy  mandates  that 
require  them  to  maintain  a  credible  remedial  stance. 
Failure  to  do  so  will  transfer  the  social  tensions  that  they 
deal  with  from  the  hearing  room  to  the  streets. 

Ability  to  tailor  the  order  to  the  precise  problem  and 
injury  revealed  in  the  adjudication,  and  relative  certainty 
of  punishment  if  contempt  procedures  are  initiated  on  the 
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order,  combine  to  give  the  agency's  remedial  posture  some 
teeth.   In  the  case  of  human  rights  commissions,  the  order 
was  settled  on  as  the  appropriate  final  sanction  after  a 
long  history  of  frustration  with  the  use  of  regulatory 
offenses  for  sanctioning. 58 

Another  factor  involved  in  the  choice  of  orders  rather 
than  offenses  is  the  desire  to  avoid  making  martyrs  out  of 
clients.   Prosecution  for  an  offense  can  have  the  unwanted 
effect  of  making  a  violator  of  agency  policy  into  a  victim. 
When  agency  policy  or  the  law  are  not  in  conformity  with 
public  attitudes,  this  effect  undermines  the  agency's 
progress  in  changing  those  attitudes. 

Human  rights  and  labour  relations  bodies  have  mandates 
which  involve  implementing  social  change.   Experience  has 
shown  that  step-by-step  progression  towards  eventual 
sanctioning  for  non-compliance  permitted  by  use  of  orders  is 
preferable  to  the  all-or-nothing  procedure  of  seeking 
conviction  for  a  regulatory  offense. 

Paralleling  the  attitudinal  issues  is  the  criminal  due 
process  concept  of  vagueness.   Agencies  using  orders  as  a 
sanction  must  often  work  from  statutory  standards  such  as 
"unfair  labour  practice"  or  "discrimination".   The 
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prohibited  conduct  is  neither  obvious  nor  well-known. 

Although  laymen  often  believe  that  an  explicit  desire  to  be 

unfair  or  discriminate  is  required  to  violate  the  law,  this 
is  not  true. 

Use  of  a  regulatory  order  allows  compliance  to  be 
defined  in  a  specific  situation  for  the  future; 
compensatory  measures  of  damage  can  be  used  to  deal  with 
past  injury.   The  agency  can  thus  combine  remedial 
flexibility  with  a  practical  concession  to  the  breadth  of 
its  mandate.   The  agency  avoids  a  genuine  problem  of  due 
process  in  dealing  with  unsophisticated  clients;  it  avoids 
specious  argument  over  that  problem  from  sophisticated 
clients;  and  it  avoids  the  difficult  problem  of 
discriminating  --  in  a  quasi-criminal  proceeding  —  between 
sophisticated  and  unsophisticated  clients.   All  these 
problems  would  be  present  if  the  agency  sanctioned  by  a 
regulatory  offense. 

Unless  it  is  assumed  both  that  case  law  exists  and  the 
client  is  familiar  with  it,  due  process  suggests  that 
sanctioning  should  be  broken  into  two  parts.   In  the 
adjudicatory  phase,  the  question  of  violation  and  its  remedy 
is  settled.   Only  if  the  client  refuses  to  abide  by  the 
adjudicatory  decision  does  the  question  of  enforcement  of 
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the  order  arise.   At  that  point,  no  claim  that  the  conduct 
is  innocent  is  possible;  the  problem  is  either  the  client's 
refusal  to  make  amends  or  his  continued  course  of  conduct. 
Given  the  statutory  policy,  either  justifies  imposition  of 
fines  or  imprisonment  on  the  rationale  used  to  punish 
contempts. 

H.     Summary 

In  this  section  we  have  surveyed  various  methods  by 
which  administrative  agencies  are  empowered  to  obtain 
compliance.   The  most  traditional  and  common  are  regulatory 
offenses.   In  our  view  these  offenses  are  over-used.   It  is 
difficult  in  many  technical  areas  to  assure  a  publicly 
accountable  consultative  process  for  their  creation.   The 
use  of  these  offenses  also  tends  to  polarize  compliance 
policy,  and  to  remove  it  from  the  administrator's  control  at 
crucial  points. 

We  believe  that  a  system  employing  smaller  penalties, 
not  defined  as  punishment  for  offenses  and  designed  to 
promote  a  community  of  interest  between  regulators  and  their 
clients,  would  in  many  cases  lead  to  more  effective 
compliance.   These  civil  penalties  must  be  distinguished 
from  so-called  civil  penalties  and  forfeitures  under  revenue 
acts,  which  deserve  separate  study. 
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We  also  believe  that  the  use  of  lesser  sanctions  in 
licensing,  such  as  extended  hearings,  reduced  terms,  and 
suspensions,  is  far  more  important  than  the  relatively 
infrequent  revocation  of  a  license.   Revocation  may  be  more 
often  an  exercise  of  substantive  policy  than  a  sanction. 

We  note  that  the  movement  towards  the  "new  regulation" 
and  other  trends  in  regulatory  policy  make  command  and 
penalty  regulation  more  difficult  to  apply  than  it  formerly 
was.   We  have  already  expressed  doubts  as  to  its  general 
relevance  and  effectiveness.   We  believe  that  the  so-called 
innovative  techniques  in  regulation  --  tax  policy,  use  of 
positive  sanctions  such  as  grants  and  subsidies  and  use  of 
soft  sanctions  —  are  areas  deserving  of  further  study  and 
of  regulatory  experimentation. 
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IV.    PRECONCEPTION,  MYTHS  AND  MUTUAL  DEPENDENCE  IN 
COMPLIANCE  POLICY 

At  this  stage  of  the  Commission's  studies,  the  first 
barrier  to  more  rational  compliance  policies  seems  to  be 
reliance  on  regulatory  offenses  as  the  normal  sanctions. 
When  regulatory  offenses  are  not  used,  there  is  often  an 
attempt  to  elaborate  the  provisions  of  licensing  action 
until  the  licence  can  be  revoked  or  suspended  for  any 
violation  of  substantive  policy.   This  tends  to  make 
licensing  action  mimic  a  regulatory  prosecution  in  terms  of 
the  actual  conduct  challenged  and  the  degree  of 
confrontation  produced. 

If  prosecutions  or  serious  challenges  to  the  client's 
licence  are  the  only  tools  used  in  compliance  policy,  the 
regulatory  agency  has  very  little  to  negotiate  with.   In 
these  circumstances  production  of  a  graded  response  to 
client  behaviour  would  be  almost  impossible.   This  is 
certainly  true  if  the  courts  are  introduced  as  either  the 
forum  for  prosecution  or  the  reviewing  body  for  serious 
licensing  action. 

Once  sanctions  are  subjected  to  judicial  scrutiny,  the 
result  turns  on  issues  foreign  to  compliance  policy.   The 
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I  regulator  or  administrator  loses  control  of  his  policy  at 
the  most  crucial  stage. 

If  administrators'  sanctioning  powers  allowed  them 
broad  discretion  and  a  wide  variety  of  techniques,  sanctions 
would  be  more  effective.   Much  of  the  potential  opposition 
to  this  approach  appears  derived  from  the  assumption  that 
sanctions  are  penal.   In  the  areas  of  human  rights  and 
labour  relations,  where  sanctions  have  been  conceptualized 
as  essentially  remedial,  very  flexible  sanctioning  powers 
are  accepted  with  little  demand  for  the  involvement  of  the 
courts.   The  characterization  of  the  compliance  policy  as 
remedial  seems  crucial  to  this  sort  of  success. 

For  example,  the  Commission  has  reported  in  its  study 
of  private  security  systems  that  even  traditional  criminal 
law  can  be  transfigured  by  such  a  characterization.   The 
responses  to  a  persistent  "theft"  problem  in  one  industrial 
situation  included  the  creation  of  a  "lending  library"  of 
tools. 59   Such  an  initiative  is  an  obvious  step  in  a 
remedially  oriented  system;  it  is  impossible  in  a  punitive, 
guilt-focused  system. 

A  rational  approach  to  compliance  must  begin  with 
abandonment  of  mythologies  about  non-compliance.   The 
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relevance  of  guilty-mindedness  and  the  effectiveness  of 
punishment  are  probably  deserving  of  treatment  as  myths. 
Myths  rouse  our  emotions;  they  may  convey  near-truths  about 
the  ways  of  the  world.   They  seldom  offer  aid  in  moving 
rationally  from  goals  to  results. 

Two  other  myths  worth  abandoning  are  the  "devil 
theory"  of  the  captive  regulator  and  the  myth  of  regulatory 
tyranny.   The  "devil  theory"  attributes  regulatory  failure 
to  an  alliance  of  the  powers  of  evil:   crooked  politicians, 
grasping  industrialists  and  corrupt  administrators.   Its 
power  to  survive  in  the  face  of  so  little  evidence  to  verify 
it  probably  lies  in  the  need  to  reconcile  unrealistic 
promises  and  expectations  with  results. 

The  myth  of  regulatory  tyranny  depicts  business  as 
crippled  by  the  advertent  policies  of  crypto-socialists. 
Its  power  to  survive  probably  lies  in  the  difficulty  of 
accurately  measuring  the  costs  and  impact  of  regulation. 60 
The  role  of  reporting  and  other  inadvertently  applied  "soft 
sanctions"  is  probably  also  involved.   Very  few  regulators 
have  even  potential  power  to  cripple  the  regulated 
activity.   If  they  had  such  power,  political  consequences 
would  prevent  their  doing  so. 
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Administrative  tyranny  is  a  potential  danger  when 
clients  have  little  or  no  power.   Social  benefit  systems  are 
likely  to  raise  this  problem,  but  many  correctives  are  now 
known.   Providing  counsel,  creating  internal  appeals  and 
imposing  scrutiny  from  an  ombudsman  are  only  some  of  the 
available  correctives.   But  regulatory  tyranny  over 
sophisticated  clients  who  retain  counsel  and  have  access  to 
the  political  process  for  redress  is  a  myth. 

If  these  myths  are  abandoned,  common  explanations  of 
regulatory  failures  must  be  abandoned  with  them.   We  believe 
that  agencies  and  their  clients  are  mutually  dependent. 
Some  "regulatory  failures"  are  produced  by  unrealistic 
goals.   Unrealistic  or  impossible  goals  are  an  inevitable 
source  of  regulatory  failure;  but  they  may  be  politically 
imposed. 

When  goals  are  realistic,  failure  to  give  sufficient 
power  and  bargaining  items  to  be  independent  of  the  clients 
can  lead  to  not  meeting  the  goals.   An  agency  that  is 
dependent  on  its  clients  must  in  the  end  be  captured  by 
them.   In  the  final  analysis,  there  is  no  way  to  reach  the 
program  goals  without  the  clients'  cooperation.   Thus  there 
is  no  way  that  the  program  goals  can  be  realisticly  set 
without  the  clients. 
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Very  few  administrators,  and  almost  no  regulators,  can 
be  truly  independent  of  their  clients.   Consider  an 
administrator  who  has  charge  of  a  system  of  social 
benefits.   His  power  to  disqualify  a  client  is  limited  by 
the  goals  of  the  system  itself.   Getting  rid  of  the  client 
may  seem  an  attractive  solution,  but  it  is  seldom  a 
realistic  one.   Even  when  possible,  the  result  may  be  only 
to  transfer  the  problem  to  someone  else's  jurisdiction. 

A  regulator  is  always  dependent  on  his  clients  for 
information.   This  dependency  is  often  statutorily  fostered 
by  allowing  the  clients  to  monitor  their  own  behaviour, 
rather  than  subjecting  them  to  inspection  or  to  automatic  or 
third-party  monitoring.   The  resulting  dependency  makes  it 
unlikely  that  the  regulator  will  ever  have  enough  expertise 
in  the  client's  operations  to  propose  solutions  that  are 
tailored  to  the  client.   Really  useful  interaction  between 
the  regulator  and  the  client  depends  on  a  detailed 
understanding  of  the  client's  operations.   The  client,  if  he 
perceives  his  relationship  with  the  regulator  as 
confrontation,  will  never  allow  the  regulator  to  attain  that 
sort  of  understanding. 

The  use  of  inspections,  civil  penalties  and  informal 
advice  over  coffee  as  an  alternative  to  command  and  penalty 
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regulation  can  create  a  more  relaxed  regulatory  environment, 
but  such  detailed  knowledge  has  a  price.   Economic 
regulators  may  avoid  it  because  of  the  temptations  it  poses, 
and  seek  to  handle  only  historic  information. 

The  practical  necessity  of  setting  goals  in 
cooperation  with  clients  has  very  different  results  in 
regulation  and  administration.   In  regulation,  the  clients' 
motives  are  generally  economic.   They  will  cooperate  if  it 
is  not  too  costly  or  disturbing  to  their  operations.   In 
administration,  cooperation  may  involve  motivating  the 
client  on  wholly  non-economic  grounds.   Neither 
generalization  is  completely  valid:   the  exact  nature  of  the 
program  will  ultimately  determine  clients'  attitudes  towards 
it.   But  those  attitudes  in  practice  determine  the  scope  of 
realistic  goals. 

Altering  those  attitudes  is  accordingly  the  most 
significant  step  to  be  taken  in  cases  of  apparent  regulatory 
failure.   The  decision  to  decriminalize  the  sanctioning 
process  in  the  field  of  human  rights,  and  the  later  decision 
to  move  from  a  policy  aimed  at  advertent  discriminatory 
conduct  to  a  policy  aimed  at  structurally  discriminatory 
conduct,  resulted  from  regulatory  failure.   Both  decisions 
undermined  the  stereotype  of  discriminatory  confrontations, 
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and  aided  a  redefinition  of  attitudes.   Compliance  moved 
from  proving  it  is  "wrong"  to  discriminate,  through 
providing  a  remedy  for  intentional  discrimination,  to 
providing  a  remedy  for  unjustifiable  differences  in 
treatment  of  like  persons  based  on  the  stereotype.   Modest 
regulatory  successes  began  to  appear. 

Redefinition  of  attitudes  requires  a  rational  approach 
to  the  problem  of  compliance.   It  requires  a  sorting  out  of 
clients  by  their  present  attitudes  and  the  reasonable  chance 
of  changing  those  attitudes.   It  may  require  the  scrapping 
or  redefinition  of  substantive  policy.   It  may  require 
changing  the  political  power  base  on  which  regulation  or  an 
administrative  scheme  is  built.   These  requirements  are  not 
too  high  a  price  to  pay  for  effective  compliance  policy. 

The  Commission  believes  that  confrontation  over  either 
punishment  or  major  licensing  action  creates  a  very 
misleading  view  of  what  compliance  policy  is  concerned 
with.   Focusing  on  confrontation  leads  directly  to  the  myths 
we  have  caricatured:   that  regulators  who  do  not  punish 
violators  have  been  corrupted  by  association  with  evil;  and, 
on  the  part  of  clients,  that  their  regulator  is  hell-bent  on 
their  destruction.   The  true  situation  is  one  of  mutual 
dependence:   agencies  and  clients  need  each  other.   An 
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agency  without  clients  is  ripe  for  the  budgetary  axe;  in  a 
modern  mixed  economy,  clients  without  an  agency  lead  a 
lonely  and  economically  dangerous  life. 

Improvement  of  understanding  of  compliance  policy 
turns  on  sharpening  our  knowledge  of  why  the  mutual 
dependence  is  productive,  and  when  it  is  not.   To  do  that, 
we  must  develop  typologies  of  agency  policies  and  of 
cl ients . 
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V.     TOWARDS  A  TYPOLOGY  OF  CLIENTS 

Classifying  clients  would  be  useful  if  it  sharpened 
insights  into  how  they  reacted  to  agency  policy.   Earlier 
in  this  paper  we  noted  that  applying  sanctions  to  groups 
involves  problems  that  do  not  arise  in  sanctioning 
individuals.   The  problems  have  been  studied  most  thoroughly 
from  the  conceptual  standpoint  with  respect  to  corporations, 
but  from  the  practical  standpoint  the  most  vexing  group  to 
sanction  is  probably  a  labour  union;  sanctioning  other 
forms  of  unincorporated  association  is  also  difficult.   Most 
of  the  latter,  however,  have  less  contact  with  regulatory 
agencies  or  courts  than  unions  have. 

One  classification  of  clients  could  be  made  on  the 
basis  of  their  legal  structure:   for  example,  natural 
persons;  corporations;  partnerships;  unions;  unincorporated 
associations.   It  might  sometimes  be  useful  to  break  down 
corporations  by  their  charter  source  and  type:   federal  for 
profit;  federal  non-profit;  etc. 

Another  classification  could  be  based  on  the  resources 
at  the  clients  command.   This  is  to  a  large  degree  a 
function  of  wealth;  but  in  the  case  of  clients  such  as 
universities,  clubs,  and  charities  may  be  far  greater  than 
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their  assets  might  suggest.   This  ability  to  command 
resources  through  ties  of  affection  or  obligation  cannot  be 
assumed.   A  regulator  dealing  with  this  sort  of  client  can 
expect  to  be  occasionally  surprised  by  the  sophistication  of 
the  response  received,  but  will  need  to  acquire  a  feel  for 
the  "least  common  denominator"  of  skills  in  the  clientele. 

Another  important  classification  would  consider  the 
internal  decision-making  of  the  client.   While  natural 
persons  obviously  make  decisions  differently  from 
corporations,  elaborating  the  classification  is  not  simple 
or  obvious.   A  skilled  businessman  may  apply  the  same  sorts 
of  skills  and  analytic  tools  to  a  personal  decision  that  one 
would  expect  from  a  professionally  managed  corporation. 
Some  very  large,  but  closely  held,  corporations  are 
notorious  for  the  extent  to  which  their  decision  structure 
reflects  the  personal  authority  of  one  man,  not  necessarily 
exercised  on  objective  data.   If  the  client  group  is  small 
enough,  the  regulator  may  actually  be  familiar  with  the 
decisional  styles  of  its  members.   In  a  surprisingly  large 
number  of  cases  in  Canada,  this  sort  of  regulatory  knowledge 
is  still  possible.   When  it  is,  the  resulting  regulatory 
style  is  much  more  low-keyed  and  informal  than  that  found  in 
the  American  literature. 
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Where  direct  contact  of  this  sort  is  not  possible  with 
clients,  administrators  often  foster  the  emergence  of  a 
go-between.   Some  sort  of  trade  association  or  public 
interest  group  becomes  the  surrogate  client,  and  genuine 
clients  are  resorted  to  only  when  they  are  unable  to  reach  a 
position  to  be  expressed  by  the  go-between.   A  distinct 
problem  for  administrators  whose  clients  include  both  trade 
groups  and  "public  interveners"  is  deciding  just  what  weight 
should  be  given  to  self-appointed  advocates  of  the  public 
interest.   Where  the  administrator  has  in  fact  funded  such 
advocacy  on  either  an  ad  hoc  or  institutionalized  basis, 
there  is  the  further  problem  of  keeping  the  funded 
go-between  self-sustaining  and  at  arm's  length.   The 
go-between  may  do  a  better  job  if  given  resources,  but  if  it 
becomes  dependent  on  those  resources  its  advice  is  no  longer 
a  useful  stimulus  to  the  administrator's  internal  staff. 

Go-betweens,  whether  industrial  trade  organizations  or 
public  interest  advocates,  are  probably  more  useful  where 
the  problem  is  to  concentrate  information  or  develop  a 
consensus  than  when  actual  changes  of  client  conduct  are 
required.   But  in  light  of  our  view  that  licensing  action 
or  proceedings  for  a  regulatory  order  serve  to  facilitate 
negotiations  which,  when  complete,  are  relatively  easy  to 
turn  to  compliance,  the  usefulness  of  such  organizations 
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should  not  be  discounted.   They  are  useful  to  explain  how 
clients  behave,  even  though  they  themselves  would  seldom  be 
sanctioned. 

The  Commission  believes  that  the  abstract  elements  in 
a  useful  client  typology  are: 

—  how  the  client  makes  decisions; 

—  client  wealth  and  sophistication; 

—  client  power; 

—  client  interest  orientation;  and 

--  legal  means  by  which  sanctions  are  ultimately 
applied  to  the  client. 

These  elements  are  closely  related  to  the  classifications  we 
have  discussed.   They  must  also  be  interpreted  in  context. 
A  client's  power  may  vary  enormously  depending  on  whether 
its  response  is  a  management  prerogative  or  requires 
negotiations  with  the  union  to  implement.   Similarly,  the 
extent  to  which  representatives  of  public  ownership  in  a 
crown  or  mixed  corporation  consider  themselves  as  state 
capitalists  or  as  affected  by  some  higher  duty  to  promote  a 
generalized  public  interest  may  be  determinative  of  their 
attitude  towards  standards  in  health,  safety  or  pollution 
control  matters.   In  the  private  sector,  one  encounters 
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companies  and  whole  industries  with  attitudes  ranging  from  a 
desire  to  set  a  standard  for  excellence  to  nineteenth 
century  indifference  to  worker  health  and  safety. 

If  the  client  can  be  precisely  targeted,  then  there  is 
little  point  in  working  from  typology.   Undoubtedly  some  of 
the  preference  for  case-by-case  regulation  and  licensing  as 
opposed  to  rule-making  flows  from  this  ability  to  dispense 
with  considering  what  the  hypothetical  client,  or  typical 
clients,  look  like.   For  many  regulatory  programs,  there  may 
be  several  typical  clients. 

The  Commission  believes  that  refinement  of  a  client 
typology  would  be  a  useful  part  of  further  work  on 
administrative  sanctions.   Either  practical  or  theoretical 
comments  on  factors  relevant  to  predicting  client  response 
that  inhere  in  the  clients  themselves  —  particularly  if 
these  factors  have  been  repeated  or  remained  constant  when 
differing  sanctions  were  applied  or  different  policies 
enforced  --  would  in  our  view  be  helpful  to  other  agencies 
in  the  design  and  enforcement  of  compliance  policy.   The 
Commission  hopes  that  its  work,  and  comment  on  it,  will 
facilitate  this  sort  of  exchange  between  agencies. 
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VI.    TOWARDS  A  TYPOLOGY  OF  AGENCY  FUNCTIONS 

Why  do  we  need  a  typology  of  agency  functions?   Why 
aren't  the  sanctions  themselves  a  sufficient  classification 
system  for  compliance  policy?   In  the  Commission's  belief  we 
need  a  new  typology,  and  the  sanctions  themselves  are  an 
insufficient  classification,  because  agencies  commonly  use 
one  sanction  as  though  it  were  another. 

On  a  brief  and  limited  survey  of  agencies,  we  found 
regulatory  offenses  used  to  license  technological  adjustment 
by  a  formal  non-prosecution  policy.   We  found  two  cases 
where  use  of  regulatory  offenses  had  been  largely  replaced 
by  suspension  or  other  licensing  action  to  change 
behaviour.   We  noted  that  in  the  United  States,  where  use  of 
the  civil  penalty  label  is  common,  that  several 
administrative  schemes  employing  civil  penalties  had 
acquired  some  of  the  trappings  and  procedural  problems  of 
criminal  due  process  because  they  were  recognized  as 
regulatory  offense  schemes.61   In  short,  even  if  the 
sanctions  did  in  an  ideal  way  correspond  to  some  functional 
situations,  they  had  been  misemployed  in  others  to  the  point 
that  identifying  cases  where  they  were  properly  employed 
would  be  arbitrary. 
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We  need  a  typology  of  agency  functions  so  that  there 
can  be  discussion  and  agreement  on  what  makes  agencies 
similar  and  what  makes  them  different.   From  that  kind  of 
discussion  we  can  reasonably  expect  improvements  in 
sanctioning  techniques,  administrative  procedure  and 
administrative  organization. 

The  typology  proposed  here  is  tentative;  it  is  drawn 
only  for  the  purpose  of  compliance  policy.   Nevertheless  we 
think  it  useful  and  hope  for  comments  on  its  cogency, 
application  and  extension. 

We  propose  an  initial  distinction  between 

administrative  and  regulatory  purpose.  Those  terms  are  used 

to  distinguish  between  programs  that  do  not  intend  to  change 
behaviour  and  those  that  do. 

We  place  little  importance  on  an  agency's  primary  role 
or  its  own  opinion  of  what  it  is  doing.   Departments  can  and 
do  pursue  regulatory  purposes  in  the  course  of  the 
administration  of  public  contracts;  in  both  Canada  and  the 
United  States  substantial  regulatory  changes  in  medical 
research  procedures  have  been  achieved  by  general  conditions 
attached  to  research  grants  by  the  national  granting 
agency.   These  agencies  have  no  formal  regulatory  or 
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inspectory  powers.   The  distinction  we  make  is  between 
programs  that  accept  their  clients  largely  as  they  are  and 
programs  that  wish  to  change  client  behaviour.   The  former 
programs  are  termed  administrative;  the  latter  regulatory. 
An  agency  can  be  responsible  for  several  programs. 

a)   Administrative 

We  believe  the  administrative  typology  is  much 
simpler,  and  we  will  deal  with  it  first.   We  think  it  useful 
to  divide  administrative  purposes  into  universal  grants, 
competitive  grants  and  public  assistance,  contract 
administration  and  "weak"  regulation,  such  as  parking 
enforcement. 

The  qualifications  for  a  universal  grant  tend  to  be 
factual  and  outside  client  decisions  based  on  the  program, 
for  example,  a  universal  old  age  benefit  or  family  allowance 
paid  at  a  low  level.   Sanctions  for  a  universal  grant  would 
probably  have  the  purpose  of  deterring  frauds  on  the  program 
and  recovering  mistaken  payments.   They  are  not  aimed  at 
keeping  clients  from  growing  old;  if  the  level  of  family 
allowance  were  purposefully  set  so  high  that  family  planning 
decisions  were  altered,  the  program  would  have  a  concealed 
regulatory  purpose.   Sanctioning  a  universal  grant  is  simply 
protecting  the  qualifying  conditions. 
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Competitive  grants  are  desired  by  clients.   Sanctions 
may  be  wholly  unnecessary;  the  threat  of  not  qualifying  may 
suffice  to  assure  required  information  is  disclosed,  and 
installments  or  periodic  renewals  can  be  used  to  maintain 
client  standards.   An  academic  scholarship  exemplifies  this 
sort  of  program. 

If  prospective  grantees  are  numerous,  so  there  is  no 
shortage  of  qualified  applicants,  the  administrator  can 
attach  regulatory  conditions  to  such  grants  with  ease.   This 
device  has  been  used  by  the  Medical  Research  Council  to 
introduce  procedural  guidelines  in  human  experimentation  and 
to  impose  substantive  guidelines  regarding  safety  in  viral 
and  recombinant  DNA  research. ^2 

Important  factors  to  competitive  grant  programs 
serving  as  their  own  sanctions  are:   an  excess  of  qualified 
applicants;  dispersal  by  periodic  payments;  and,  continuing 
client  need.   Poorly  handled,  these  factors  foster  client 
resentment.   A  competitive  grant  scheme  must  involve  a 
strong  element  of  self-regulation  or  shared  values  if 
self-sanctioning  features  are  to  work.   Clients  must 
themselves  believe  that  the  grounds  of  grant  loss  or 
revocation  are  reasonable. 
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Client  dependency  accompanied  by  authoritarian 
regulation  and  grounds  for  grant  loss  perceived  as 
unreasonable  frequently  appear  in  public  assistance 
programs.   It  is  sometimes  said  that  caseworkers  in  such 
programs  do  not  rehabilitate,  they  teach  their  clients  how 
to  be  good  clients.   If  the  programs  are  viewed  as  perverse 
competitions,  sanctioned  by  grant  losses  for  working  on  the 
side  and  other  behaviour  which  may  be  rehabilitative, 
failures  become  easier  to  understand.   Moreover,  these 
failures  are  consistent  with  the  behaviour  of  grantees  in 
other  programs. 

The  Commission  believes  that  other  areas  of 
administrative  purpose  should  be  separately  studied: 
contract  administration  is  highly  complex.   Weak  regulatory 
schemes,  such  as  parking  enforcement,  do  not  aim  at  changing 
behaviour  significantly  in  many  instances,  and  may  be 
essentially  administrative. 

The  administrative  typology  consists  of  universal 
grants,  competitive  grants  and  limited  purpose  public 
assistance  programs,  contract  administration,  and  weak 
regulation.   With  the  exception  of  public  assistance,  where 
the  sanctioning  effects  of  the  program  are  easily  put  at 
cross  purposes  with  stated  goals,  administrative  sanctions 
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seem  relatively  straightforward.   Major  sanctions  for  fraud, 
and  relatively  minor  penalties  to  assure  reporting 
requirements  are  met  and  petty  violations  are  deterred, 
should  be  sufficient.   For  competitive  grants  and  contract 
administration,  we  would  expect  that  continuing 
relationships  would  often  be  desired  by  the  clients,  so  that 
loss  of  future  grants  or  contracts  would  be  an  extremely 
potent  sanction.   The  role  of  hold-back,  'penalty1  and 
adjustment  clauses  in  contract  administration  should  be 
considered.   Universal  grant  schemes  can  raise  conceptual 
problems  in  separating  substantive  compromises  from 
sanctioning  policy,  particularly  if  decentralized 
administration  is  used.   But  we  still  believe  these  problems 
are  less  complex  than  those  in  regulatory  sanctioning. 

b)   Regulatory 

Regulatory  sanctioning  is  difficult  because  of  two 
added  dimensions.   Not  only  do  regulators  want  compliance, 
but  they  want  substantial  changes  in  behaviour  and  they  want 
those  changes  from  a  variety  of  clients.   Regulation  is 
commonly  aimed  at  commercial  or  industrial  activity  and 
therefore  usually  deals  with  corporate  clients.   But  those 
corporations  can  range  from  personal  shells  to  major 
multi-nationals.   Regulation  today  often  crosses  boundaries 
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of  size  and  industries.   At  times  it  seeks  to  change  human 
factors;  at  times  the  goal  is  to  foster  a  new  technology. 
Sometimes  the  regulator  designs  his  solutions  for  a  single 
operation;  sometimes  for  the  entire  population  of  Canada. 

We  believe  a  typology  is  possible.   We  are  under  no 
illusions  that  it  is  simple,  although  it  may  be 
over-simplified.   To  accept  the  position  that  every 
regulatory  problem  is  unique  makes  both  planning  and 
learning  impossible. 

The  following  discussion  of  regulatory  purposes  is  not 
restricted  to  rule-making.  It  covers  any  programs  affecting 
the  client  that  require  behavioural  change. 

We  believe  the  main  types  of  regulatory  purpose  are: 

mass  behavioural  regulation; 

mass  technological  regulation; 

multi-industry  technological  regulation; 

horizontal  regulation  of  one  industry,  which  may 
be  economic,  behavioural,  or  technological;  and 
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targeted  regulation,  focused  on  a  single 
undertaking. 

Another  method  of  typing  regulatory  purpose  is  to  consider 
it  as  having  three  dimensions:   one  based  on  the  number  of 
clients  in  the  program;  one  on  the  use  of  diverse 
technologies  by  clients  in  the  program;  and  one  based  on  the 
position  of  the  desired  change  of  behaviour  in  the  spectrum 
between  altering  conduct  and  installing  a  new  technology. 
This  method  allows  a  speedy  expansion  of  the  matrix  to 
include  the  client  typology  as  an  added  dimension.   The 
Commission  believes  either  method  is  useful  if  it  promotes 
attempts  to  consider  how  regulatory  purpose  will  impact  on 
clients  and  which  sanctions  will  be  most  effective  in 
avoiding  confrontation  while  achieving  program  goals. 

We  can  compare  the  methods  by  considering  the  problem 
of  enforcing  a  speed  limit  for  motor  vehicles.   If  we  set  a 
limit  well  within  the  vehicle's  performance  range,  the 
problem  is  to  regulate  driver  conduct  --  we  are  faced  with 
mass  behavioural  regulation.   Depending  on  the  level  of 
accidents  due  to  speed,  we  may  choose  heavy  or  light 
enforcement  effort  and  severe  or  gentle  punishments.   This 
is  a  classic  exercise  in  regulatory  deterrence. 
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If  we  set  the  speed  limit  by  requiring  vehicles  to  be 
retrofitted  with  a  speed  control  device,  we  have  mass 
technological  regulation.   To  be  effective,  the  regulation 
must  keep  vehicle  owners  from  disabling  the  device.   They 
may  see  this  as  action  in  their  own  interest,  since  use  of 
the  device  may  be  costly.   The  law  has  not  taken  this  option 
for  automobile  speed  limits,  but  this  option  was  chosen  in 
exhaust  emission  control  regulation  for  passenger  cars. 

Finally,  we  can  force  redesign  of  new  vehicles  so  that 
they  are  inherently  incapable  of  developing  speeds  over  the 
limit  due  to  lack  of  power.   This  requires  horizontal 
regulation  of  one  industry:   auto  production.   Fitting  an 
illegal  engine  would  be  complicated  and  expensive.   It  would 
probably  not  be  necessary  to  control  this  obvious  loophole 
to  attain  program  goals. 

Our  example  also  illustrates  how  the  classification  by 
types  can  be  deceiving.   An  arbitrary  choice  based  on 
highway  design,  auto  design  and  driver  requirements  --  how 
fast  is  the  speed  limit  --  can  be  transformed  from  conduct 
regulation  to  technology  regulation  simply  by  changing  the 
performance  capabilities  of  vehicles.   We  think  of  speed 
limits  as  conduct  regulation,  but  they  lie  on  a  spectrum 
that  begins  in  conduct  and  ends  in  technology.   The  strength 
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of  a  dimensional  approach  is  that  it  emphasizes  this  aspect 
of  the  classification  problem:   many  cases  do  not  neatly 
fall  into  classes,  but  can  still  be  placed  in  a  rough  sort 
of  order. 

Regulatory  mandates  sprawl  across  this  sort  of  an 
orderly  classification  of  purpose.   Some  problems  of  health 
and  safety  regulation  involve  a  choice  between  conduct  and 
new  technology  as  a  solution;  others  are  inherently 
technological.   Some  problems  of  pollution  control  and 
environmental  management  inherently  deal  with  conduct.   As 
long  as  northern  development  involves  use  of  winter  roads 
and  ice  crossings,  the  proper  preparation  and  clean-up  of 
such  crossings  involves  actions  of  the  equipment  operators 
on  the  scene.   Other  environmental  problems  can  only  be  met 
by  redesigning  technology  or  retrofitting.   If  a  mandate 
involves  controlling  a  chemical  used,  or  a  pollutant  emitted 
by,  several  kinds  of  activity,  attainable  solutions  are 
likely  to  be  specific  to  the  activity,  not  to  the  chemical. 

The  Commission  believes  that  the  typology  of 
administrative  and  regulatory  purpose  proposed  is  quite 
speculative.   For  example,  economic  regulation  in  the 
classic  pattern  —  market  assignment  and  rate-making  —  is 
simply  treated  as  a  special  case  of  horizontal  conduct 
regulation  of  a  single  industry. 
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The  Commission  believes  that  to  advance  understanding 
of  compliance  policy,  it  is  necessary  to  focus  on  regulatory 
and  administrative  purposes  in  narrow  programs,  rather  than 
on  regulatory  mandates.   We  welcome  suggestions  for 
improving,  expanding  or  refining  the  typology  here 
proposed.   We  believe  that  the  development  of  some  sort  of 
typology  of  agency  purposes  is  essential. 
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VII.   A  RATIONAL  COMPLIANCE  POLICY:   CONCLUSION 

The  Commission  believes  that  the  first  step  in  a 
rational  compliance  policy  is  recognition  that  even  after  an 
agency  mandate  has  been  broken  down  into  substantive  goals, 
it  is  likely  to  sprawl  across  the  classification  by 
administrative  and  regulatory  purposes.   Moreover,  a  single 
agency  is  not  likely  to  have  both  the  regulatory  and 
contract  administration  aspects  of  a  problem  under  its 
control.   Often  it  may  encounter  problems  of  crown  immunity 
or  divided  responsibility  for  aspects  of  the  problem  that 
affect  government  operations. 

Translating  a  mandate  into  goals  broken  down  by  agency 
purposes  along  the  typology  we  have  suggested  is  a  first 
step.   Consideration  of  the  client  types  affected  by  those 
purposes  and  how  they  can  be  expected  to  react  to  agency 
goals  is  a  second  step.   Getting  the  clients  involved  is 
essential.   Choices  between  command  and  penalty  regulation 
and  step-wise  regulation  through  licensing  or  regulatory 
orders  should  become  clearer  alternatives  at  this  stage. 
Rule-making,  may  be  barred  by  lack  of  detailed  knowledge  of 
what  the  rules  should  be,  and  handicapped  by  an  inability  to 
put  the  clients  on  record  in  public.   If  rule-making  is  not 
possible,  then  regulatory  offenses  are  a  futile  sanctioning 
alternative. 
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If  relatively  clear  rules  can  be  spelled  out,  civil 
penalties  may  be  the  proper  solution  to  problems  of  mass 
administration  or  regulation.   This  is  particularly  so  if  a 
substantial  percentage  of  non-compliance  is  both  expected 
and  tolerable.   Civil  penalties  set  at  a  higher  level  are 
also  a  useful  intermediate  sanction  in  a  program  which 
involves  complicated  technical  regualtions  and  field 
inspections.   Some  community  of  interest  between  client  and 
regulator  is  required  if  these  more  severe  civil  penalties 
are  to  be  effective. 

Regulatory  offenses  should  be  restricted  to  serious 
administrative  violations,  and  to  regulatory  situations 
where  they  do  not  destroy  required  client  cooperation.   This 
means  that  their  use  as  a  sanction  must  be  substantially 
reduced.   Since  the  Commission  is  already  on  record  as 
opposed  to  imprisonment  for  regulatory  violations  in  the 
absence  of  proven  fraud  or  contempt,  sanctioning 
administrative  programs  where  clients  are  suffering  economic 
hardship  will  be  peculiarly  difficult.   The  Commission 
suggests  that  this  has  already  been  recognized  as  a 
practical  matter  by  the  courts  --  even  in  cases  of  proven 
fraud. 
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Failures  of  sanctioning  alternatives  can  simply 
indicate  that  a  program  was  substantively  misconceived  in 
the  first  place.   Failure  does  not  necessarily  indicate  a 
requirement  for  more  draconian  penalties,  or  armies  of 
enforcement  personnel.   It  may  instead  indicate 
self-deception  as  to  the  actual  content  of  behavioural 
norms.   Standard-less  delegations  leave  agencies  to  flounder 
without  guidance;  choices  of  societally  insignificant  norms 
doom  a  mandate  for  lack  of  political  and  ministerial 
support.   If  that  is  the  case,  no  program  of  sanctions  will 
suffice  to  change  the  behaviour.   However,  major 
difficulties  in  formulating  sanctions  may  suggest 
reconsideration  of  the  extent  of  society's  and  government's 
commitment  to  a  policy. 
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